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| Subject:  Revision Application filed by against the Commr. Of Central
1 Excise, Mumbai-III against Order-— in — Appeal No.
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. The above - Revision Application (RA) and other relevant
documents are placed in the file. The R.A. and other related required

| documents have been scrutinized and found in order. The file is complete
| in all respects.

2. The file is put up in accordance with the seniority-of pending cases

of rebate claim (West Zone) for grant of Personal Hearing by '3S (RA)
as and when instructed by her. : -
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
6" FLOOR, BHIKAJI CAMA PLACE,
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ORDER NO. 54/2016-CX DATED 31.03.2016 OF THE GOVERNMENT OF
INDIA, PASSED BY SMT. RIMIJHIM PRASAD, JOINT SECRETARY TO THE

GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE
ACT, 1944. , :

SUBJECT :  Revision Application filed under Section 35 EE
of the Central Excise Act, 1944 against the
QOrder-in-Appeal No.BC/286/MUM-II1/11-12
dated 31.10.2011 passed by Commissioner of
Central Excise (Appeals), Mumbai -III. -

APPLICANT :  Commissioner of Central Excise, Mumbai-III.

RESPONDENT : M/s. Cipla Ltd.
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F.N0.198/80/2012-RA.CX
Order No. 54/2016-CX dt. 31.03.2016

ORDER

This revision application is filed by Commissioner of Central Excise,
Mumbai-III, {hereinafter referred to as the Department) against the Order-in-
Appeal No. BC/286/MUM-II1/11-12 dated 31.10.2011 passed by the
Commissioner of Central Excise (Appeals), Mumbai-1II, with respect to Order-in-
Original passed by the Assistant Commissioner of Central Excise, Maritime
Commissionerate, Mumbai-III. M/s. Cipla Ltd. Mumbai, is the respondent.

2. Brief facts of the case are that M/s Cipla Ltd Mumbai, had filed a rebate
claim for the duty paid on export of their goods under Rule 18 of Central Excise
Rules, 2002, which were exported by them The original authority held that
rebate claim is admissible @ 4% on the goods cleared for home consumption in
terms of Notification No. 4/2006-CE dated 01.03.2006, as amended, whereas for
exports they have paid duty @ 10% under the Notification No. 2/2008-CE dated
01.03.2008 as amended. However, the original authority rejected the rebate in
toto, on the ground that the applicant claimed simultaneous benefit of rebate
and drawback which is not admissible.

3. Being aggrieved by the said Order-in-Original, the respondent filed appeal
before Commissioner (Appeals) who allowed the appeal by holding that as the
respondent availed only Customs portion of drawback, rebate claim is admissible
to them.

4. Being aggrieved by the impugned Order-in-Appeal, the department has
filed this revision application under Section 35 EE of Central Excise Act, 1944
before Central Government on the following grounds.

4.1 As per para 15 of Customs Notification No. 84/2010-Cus (N.T.) dated.
17.09.2010 issued under F. No. 609/76/2010-DBK, as regards the ‘expression’
“when Cenvat facility has not been availed” used in the Schedule to aforesaid
Notification, the exporter shall satisfy the following conditions, namely.

(i The exporter shall declare, and if necessary, establish to the satisfaction
of the Assistant Commissioner of Customs or Assistant Commissioner of Central
Excise or Deputy Commissioner of Customs or Deputy Commissioner of Central
Excise, as the case may be, that no Cenvat facility has been availed for any of
the inputs or input services used in the manufacture of export product;

(ii) If the goods are exported under Bond or claim of rebate of duty of central
excise, a certificate from the Superintendent of Customs or Superintendent of
Central Excise in charge of the factory of production, to the effect that no
Cenvat facility has been availed for the goods under export is produced.”
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In the instant case no such certificate has been produced.

4.2 As regards payment of excise component of All Industry Rates of
Drawback, a declaration of non-availment of Cenvat facility is necessary.
Manufacturers and merchant-exporters with a supporting manufacturer are
required to give a self declaration in the prescribed: form that such
manufacturers are not registered with central excise and at they do not avail/
have not availed Cenvat facility. In the case of manufacturers and supporting
manufacturers who are registered with Central excise, the fact of non-availment
of Cenvat facility shall continue to be confirmed from the ARE-1 filed by them.

4.3 In the instant case, the claimant has submitted details of duty payment
particulars made from the manufacturer's Cenvat credit balance account along
with the rebate claim. However, it is noticed that the claimant have also filed
shipping bill to the Customs Department on which they have claimed drawback.

4.4  Further, as per the guidelines prescribed under Duty Drawback
Procedures, Drawback is not admissible if Cenvat Credit is availed. Therefore, to
claim duty drawback, the claimant has to certify that they have not availed
Cenvat credit as per Cenvat Credit Rules, 2004 to comply with the provisions of
Central Excise Duties Drawback Rules, 1995. Hence, party ‘can avail only one
benefit either input credit or drawback claim. Thus, simultaneous availment of
two benefits is not admissible to them. ‘

4.5 In view of above, M/s. Cipla Ltd. by claiming rebate of duty paid on the
exported goods when they have also claimed duty drawback with the Customs
Authorities as per Customs and Central Excise Duties Drawback Ruies, 1995, the
claimant have knowingly claimed both the benefits of rebate of duty as well as
duty drawback with an intent to avail undue benefits, which is not legally
admissible to them due to the aforesaid reasons.

5. A show cause Notice was issued to the respondent under section 35 EE of
Central Excise Act, 1944 to file their counter reply. The respondents vide their
written submission mainly reiterated contents of impugne'd Order-in-Appeal.
They also relied upon Government of India’s Order No. 1568 1595/2012-CX
dated 14.11.2012 in favour of their contention. |

|
6. Personal hearing scheduled in this case on 20.07.20]:L5, 10.08.2015 and
10.09.2015. Shri Prashant Mhatre attended on behalf of the respondent who
reiterated the grounds of the written submission. Nobody attended personal

hearing on behalf of the department.
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7. The department also filed an application dated 01.04.2015 for
condonation of delay of 04 days in filing appeal beyond three months initial
stipulated period on the following grounds:-

7.1 That the Commissioner (Appeals), Mumbai-III, Mumbai Zone-II decided
the appeal in favour of the claimant vide Order-in-Appeal No. BC/286/M-
I11/2011-12 dated 31.01.2012 which was received in the office of the
Commissioner, Central Excise, Mumbai-III on 10.02.2012. Hence appeal should
have been filed in this case by 09.05.2012.

7.2 That as per the provisions of Section 35 EE (1A) of Central Excise Act,
1944 the Revision Application against the orders of Commissioner (Appeals), is
required to be filed within three months from the date of receipt of the
Commissioner (Appeals)’s Order.

7.3 That though the Order-in-Appeal was reviewed and application dispatched
by their office on 04.05.2012 by speed post A.D. (within three months from the
date of receipt of the impugned order), it appears that, the said Revision
Application has received in their office of the Joint Secretary, GOI, New Delhi
late by 4 days. That the delay of 4 days is due to postal delay even though the
Revision Application was sent by speed post. That, due to large number of
Order-in-Originals and Appellate Orders, the review section of the
Commissionerate was highly overburdened during this period. Further, internal
correspondence within the department for getting copies of documents and
verification from CFS, Mulund also contributed to delay in filing the Revision
Application.

8. Government has carefully gone through the relevant case records
available in case files, oral &written submission and perused the impugned
Order-in-Original and Order-in-Appeal.

9 Government observes that the rebate claim of the respondent was
rejected by the original authority. The respondent filed appeal against the Order-
in-Original and the Commissioner (Appeals) allowed the appeal. Now, the
applicant department has filed this Revision Application on grounds mentioned in
para (4) above,

10.  Government first proceeds to decide the issue of limitation in filing of
Revision Applications after the stipulated three months period under Section
35EE(2) of Central Excise Act 1944, as the applicant department has filed these
revision application 04 days after initial stipulated three months period and as

a
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such, it is an undisputed fact that the Revision Application has been filed
beyond the stipulated period of three months.

10.1 The time limit of filing Revision Application has been specified in Section
35EE(2) ibid which reads as under:

"Section 35EE. Revision by Central Government:

(2) An application under sub-Section (1) shall be made within three months from
the date of the communication to the applicant of the order against which the
application is being made:

Provided that the Central Government may, If it is satisfied that. the applicant
was prevented by sufficient cause from presenting the application within the
aforesaid period of three months, allow it to be presented within a further period
of three months.” ?

Further Rule 10(2) of Central Excise (Appeals) Rules, 2001 provides as under:-

"The revision application sent by registered post under sub-rule (1) shall be deemed to
have been submitted to the said Under Secretary on the date on which it is received in
the office of such officer.” :

From perusal of above provisions, it is clear that stipulated period of filing
Revision Application is three months from date of receipt of Order-in-Appeal and
is deemed to have been filed only upon receipt of Revision Application in the
office of Revision Application Unit. The Revision Application have been filed
beyond three months period. This period may be extended by further three
months provided sufficient cause has been shown which prevented the applicant
from filing Revision Applications in time.

10.2 Government finds that the applicant in their application for condonation of
delay has in a general manner mentioned that the delay in filing is due to postal
delay even though application was sent by speed post and over burdening of
their review section as reason for delay in filing the Revision Application. The
applicant has failed to give any documehtary evidences in.support of their claim
for the delay in filing of appeal. Under such circumstances; Government is of
the considered opinion that onus to show cause for not filing application is on
the applicant who has failed to show sufficient cause that prevented him from
filing Revision Application within stipulated period of three months. The Revision
Application has been made contrary to the provisions of Section 35EE (2) and
is, therefore, liable for rejection.
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11.  In view of above discussion, Government rejects the revision application
as time barred without going into the merits of the case.

12,  So, ordered.

84

(RIMJHIM PRASAD)
Joint Secretary to the Government of India

Commissioner of Central Excise Mumbai-III
4™ Floor, Vardaan Trade Centre, M.I.D.C,
Wagle Industrial Estate,

Thane (West)-400604.

Attested.
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ORDER NO. 54/2016-CX DATED 31.03.2016

Copy to:

1. M/s Cipla. Ltd., L.D. Building Mehra Estate, Asha Usha Compound, LBS
Marg, Vikhroli (W) Mumbai-400083.

2. Commissioner of Central Excise (Appeals), Mumbai Zone-III, Mumbai
Zone-II, 5™ Floor, C.G.0. Complex, C.B.D. Belapur, (Navi Mumbai)-
400614.

3. The Assistant Commissionei' of Central Excise, Mumbai-III, Vardaan, Third
Floor, MIDC, Wagle Industrial Estate, Thane (W) 400604.

4, PAto JS{RA).
5. Guard File.

6. Spare Copy.

4

{(B.P. Sharma)
0SD (RA)

BHAGWAT P. BHARNA
05D (R.A WIHE)
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ORDER NO., -------- /2016-CX DATED -------- OF THE GOVERNMENT OF
INDIA, PASSED BY SMT. RIMIJHIM PRASAD, JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT,
1944,

SUBJECT :  Revision Application filed under Section 35 EE of
the Central Excise Act, 1944 against the Order-in-
Appeal No. BC/286/MUM-III/11-12 dated
31.10.2011 passed by Commissioner of Central
Excise (Appeals) ,Mumbai -III,

e

APPLICANT . i Commissioner of Central Excise, Mumbai-IiI
RESPONDENT 1 M/s. Cipla Ltd.
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F.No. VII(AP)10/P&I/Adj-11/2011

3 ——

\g _________________

(d} any goods which are imported or attempted to be imported or are brought
within the indian customs waters for the purpose of being imported, contrary to

any prohibition imposed by or under this Act or any other law for the time being
in force;

(&) e

-

)

(h) e

(i) any dutiable or prohibited goads found concealed in any manner ir any
package either before or after the unloading thereof’

R ——

S

(I} any dutiable or prohibited goods which are not included or are in excess of
those included in the entry made under this Act, or in the case of baggage in the
declaration made under section 77;

{m) any goods which do not correspond in respect of value or in any other
particular with the entry made under this Act or in the case of baggage with the
declaration made under section 77 in respect thereof, or in the case of goods
under transshipment, with the declaration for transshipment referred to in the
proviso to sub-section (1) of section 54;

The Apex Court in the case of Om Prakash Bhatia vs. Commissioner of Customs Delhi
(reported in 2003 (155) ELT 423 (SC)} has categorically held that if there is any
prohibition of import or export of goods under the Customs Act. 1962 or any other Jaw
for the time béing in force the goods would be considered to be prohibited goods and
this prohibition would also operate on such goods the export or import of which is
subject to certain prescribed condition if the conditions are not fulfilled. The relevant
portion of the decision of the Apex Court is reproduced below for ready reference :-

“9. Tyom the aforesaid definition, it can be stated that (a) if there is any
prohibition of import or export of goods under the Act or any other law for the
time being in force, it would be considered to be prohibited goods; and (b) this
would not include -any such goods in respect of which the conditions, subject to
which the goods are imported or exported, have been complied with. This would
mean that if the conditions prescribed for import or export of goods are not
complied with, it would be considered to be prohibited goods. This would also be
clear from Section 11 which empowers the Central Government to prohibit either
‘absolutely’ .or ‘subject to such conditions’ to be fulfilled before or after clearance,
as may be specified in the notification, the import or export of the goods of any
specified description. The notification can be issued for the purposes specified in
sub-section (2). Hence, prohlbmon of importation or exportation could be subject
to certain prescribed conditions to be fulfilled before or after clearance of goods. If
conditions are not fulfilled, it may amount to prohibited. goods. This is also made

I

Deputy/: Commissioner
Customs L.6.). Airport,

-3, New Delhi-110037

21




ORDER

This revision application is filed by Commissioner of Central Excise,
Mumbai-III,(hereinafter referred to as the Department) against the Order-in-
Appeal No. BC/286/MUM-III/11-12 dated 31.10.2011 passed by the
Commissioner of Central Excise (Appeals), Mumbai-III, with respect to Order-in-
Original  passed by the Assistant Commissioner of Central Excise, Maritime
Commissionerate, Mumbai-IIL. M/s. Cipla Ltd. Mumbai, is the respondent.

2. Brief facts of the case are that M/s Cipla Ltd Mumbai, had filed a rebate
claim for the duty paid on export of their goods under Rule 18 of Central Excise
Rules, 2002, which were exported by them The original authority held that rebate
claim is admissible @ 4% on the goods cleared for home consumption in terms of
Notification No. 4/2006-CE dated 01.03.2006, as amended, whereas for exports
they have paid duty @ 10% under the Notification No. 2/2008-CE dated
01.03.2008 as amended. However, the original authority rejected the rebate in
toto, on the ground that the applicant claimed simultaneous benefit of rebate and
drawback which is not admissible.

3. Being aggrieved by the said Order-in-Original, the respondent filed appeal
before Commissioner (Appeals) who allowed the appeal by holding that as the
respondent availed onbiy Customs portion of drawback, rebate claim is admissible

to them.

4, Being aggrieved by the impugned Order-in-Appeal, the department has
filed this revision application under Section 35 EE of Central Excise Act, 1944
before Central Government on the following grounds.

4.1  As per para 15 of Customs Notification No. 84/2010-Cus (N.T.) dated.
17.09.2010 issued under F.No. 609/76/2010-DBK, as regards the expression”
“when Cenvat facility has not been availed” used in the Schequle to aforesaid
Notification, the exporter shall satisfy the following conditions, namely.

(i)  The exporter shall declare, and if necessary, establish to the satisfaction of
the Assistant Commissioner of Customs or Assistant Commissioner of Central
Excise or Deputy Commissioner of Customs or Deputy Commissioner of Central

2
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Excise or Deputy Commissioner of Customs or Deputy Commissioner of Central

[

Excise, as the case may be, that no Cenvat facility has been availed for any of the
inputs or input services used in the manufacture of export product;

(i) If the goods are exported under Bond or claim of rebate of duty of central
excise, a certificate from the Superintendent of Customs or Superintendent of
Central Excise in charge of the factory of production, to the effect that no Cenvat
facility has been availed for the goods under export is produced."”

In the instant case no such certificate has been produced.

4.2 As regards payment of excise component of All Industry Rates of
Drawback, a declaration of non-availment of Cenvat facility is necessary.
Manufacturers and merchant-exporters with a supporting manufacturer are
required to give a self declaration in the prescribed form that such manufacturers
are not registered with central excise and at they do not avail/ have not availed
Cenvat facility. In the case of manufacturers and supporting manufacturers who
are registered with Central excise, the fact of non-availment of Cenvat facility
shall continue to be confirmed from the ARE-1 filed by them.

4.3 In the instant case, the claimant has submitted details of duty payment
particulars made from the manufacturer's Cenvat credit balance account along
with the rebate claim. However, it is noticed that the claimant have also filed
shipping bill to the Customs Department on which they have claimed drawback.
4.4 * Further, as per the guidelines prescribed under Duty Drawback
Pir"c“')'t:féa‘ﬁ"rés, Drawback is not admissible if Cenvat Credit is availed. Therefore, to
claim duty drawback, the claimant has to certify that they have not availed Cenvat
credit as per Cenvat Credit Rules, 2004 to comply with the provisions of Central
Excise Duties Drawback Rules, 1995. Hence, party can avail only one benefit
either input credit or drawback claim. Thus, simultaneous availment of two
benefits is not admissible to them.

4.5 | In view of above, M/s. Cipla. Ltd. by claiming rebate of duty paid on the
exported goods when they have also claimed duty drawback with the Customs
Authorities as per Customs and Central Excise Duties Drawback Rules, 1995, the
claimant have knowingly claimed both the benefits of rebate of duty as well as
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F.No. VIII(AP)10/P&I/Ad}-11/2011]

al . - - . 3 '
confession. Thercefore, he is entitled to cross-examine the panch witnesses before the

authority takes a decision on proof of the offence. We find no Jorce in this contention,
The Customs officials are not police officers. The confession, though refracted, is an

admission and binds the petitioner. So there is no need to call Panch witnesses Jor

examination and cross-examination by the petitioner.”

=

31 I would also like to state here that adjudication proceedings require the evidence to be
demonstrated by a degree”of proof within preponderance of probability and do not require the
degree of proof to be beyond doubt which rather informs the prosecution proceedings in a Court
of law. In view of the foregoing, the request of the learned defense counsel for cross-examination
of the witnesses and the investigating officer as also screening of the video recording which is
not available with the Department, is not tenable and is hereby rejected.

32. Now, [ consider the issue of redemption of the goods to the Noticee No. 1, Shri Darshan
Lal and/or to any other person. 1 find that Shri Darshan Lal in his voluntary staement dated
06.01.2011 tendered under Section 108 of the Act ibid admitted that he was owner of only 6000
pes of memory card and two whisky bottles. The rest 7300 pes of memory and one ultrasound
machine were given to him by some persons in HongKong to be handed over to some person
who will contact him on his arrival at Delhi airport. | find, therefore, that Shri Darshan Lal is
entitled for redémption of only 6000 pes of memory cards and two bottles of whisky. The rest
of the seized goods has not been claimed by any person. Therefore, it merits absolute
confiscation and option of redemption cannot be given to anyone. Further, I find that the Apex
Court has had an occasion to go into the gamut of absolute confiscation, in the case of Garg

Woolen Mills (P} Lid. Vs. Addl Collector {reported in 1998 (104)ELT 306 (SC)} the relevant
para of which is reproduced below:-

"5 Another contention that was urged by Shri Mahabir Singh was that the
Additional Collector, as also the Tribunal, have failed to take into consideration the
provisions contained in Section 125 of the Act which prescribes that whenever
confiscation of,any goods is authorised by the Act, the officer adjudging it may, in the
case of any goods, the importation or exportation whereof is prohibited under the Act
or under any other law for the time being in force, and shall, in the case of any other
goods, give (o the owner of the goods or, where such owner is not known, the person
from whose possession or custody such goods have been seized, an option to pay in lieu
of confiscation such fine as the said officer thinks fit. We do not find any merit in this
contention of Mr. Mahabir Singh. Under Section 125 a discretion has been conferred
on the officer to give the option to pay fine in lieu of confiscation in cases of goods, the
importation or exportation whereof is prohibited under the Act or under any other law
Jor the time being ift force but in respect of other goods the officer is obliged to give
such an option. In the present case, having regard to the facts and circumstances in
which the goods were said to be imported and the patent fraud committed in
importing the goods, the Additional Collector has found that the goods had been
imported in violation of the provisions of Import (Control} Order, 1955 read with
Section 3(i) of the Import and Export (Control) Act, 1947, In the circumstances he
considered it appropriate to direct ‘absolute confiscation of the goods which
“indicates that he did not consider it a fit case for exercise of his discretion to give an

A

Deputy . Commissionep
Customs4.G.). Airport,

Tr.-3, New Delhi-110037
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duty drawback with an intent to avail undue benefits, which is not legally
admissible to them due to the aforesaid reasons.

5.’ A show cause Notice was issued to the respondent under section 35 EE of
Central Excise Act, 1944 to file their counter reply. The respondents vide their
written submission mainly reiterated contents of impugned Order-in-Appeal. They
also relied upon Government of India’s order no. 1568-1595/2012-CX dated
14.11.2012 in favour of their contention.

6. Personal hearing scheduled in this case on 20.07.2015, 10.08.2015 and
10.09.2015. Shri Prashant Mhatre attended on behalf of the respondent who
reiterated the grounds of the written submission. Nobody attended personal
hearing on behalf of the department.

7. The department also filed an application dated 01.04.2015 for condonation
of delay of 04days in filing appeal beyond three months initial stipulated period on
the following grounds:-

7.1 That the Commissioner (Appeals), Mumbai-III, Mumbai Zone-II decided
the appeal in favour of the claimant vide Order-in-Appeal No. BC/286/M-111/2011-
12 dated 31.01.2012 which was received in the office of the Commissioner,
Central Excise, Mumbai-III on 10.02.2012. Hence appeal should have been filed in
this case by 09.05.2012. |

7.2 That as per the provisions of Section 35 EE (1A) of Central Excise Act, 1944
the Revision Application against the orders of Commissioner (Appeals), is required
to be filed within three months from the date of receipt of the Commissioner
(Appeals)’s Order.

7.3 That though the Order-in-Appeal was reviewed and application dispatched
by their office on 04.05.2012 by speed post A.D (within three months from the
date of receipt of the impugned order), it appears that, the said Revision
Application has received in their office of the Joint Secretary, GOI, New Delhi late
by 4 days. That the delay of 4 days is due to postal delay even though the
Revision Application was sent by speed post. That, due to Iargé number of Order-
in-Originals and Appellate Orders, the review section of the Commissionerate was
highly overburdened during this period. Further, internal correspondence within




the department for getting copies of documents and verification from CFS,
Mulund also contributed to delay in filing the Revision Application.

8. Government has carefuily gone through the relevant case records available
incase files, oral & written submission and perused the impugned Order-in-
Original and Order-in-Appeal.

g Government observes that the rebate claim of the respondent was rejected
by the original authority. The respondent filed appeal ag:ainst the Order-in-
Original and the Commissioner (Appeals) aliowed the appeal. - Now, the applicant
department has filed this Revision Application on grounds mentioned in para (4)
above.

10.  Government first proceeds to decide the issue of h‘mitafion in filing of Revision
Applications after the stipulated three months period under Section 35 EE (2) of
Central Excise Act 1944, as the applicant department has filed these revision
application 04 days after initial stipulated three months period and as such, it is an
undisputed fact that the Revision Application has been filed beyond the stipulated

period of three months.

10.1 The time limit of filing Revision Application has been specified in Section

35EE(2) ibid which reads as under:

"Section 35EE. Revision by Central Government-

(2) An application under sub-Section (1) shall be made within three months from the
date of the communication to the applicant of the order against which the application

s being made:

Provided that the Central Government may, if It is satisfied -that the applicant was
prevented by sufficient cause from presenting the application within the aforesaid
period of three months, allow it to be presented within a further period of three

months.”

Further Rule 10(2) of Centrsl Excise (Appeals) Rules, 2001 provides as under:-

5
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"The revision appfication sent by registered post under sub-rufe (1) shall be deemed to have
been submitted to the said Under Secretary on the date on which it is received in the office of
such officer.”

From perusal of above provisions, it is clear that stipulated period of filing Revision
Application is three months from date of receipt of Order-in-Appeal and is deemed to
have been filed only upon receipt of Revision Application in the office of Revision
Application Unit. The Revision Application have been filed beyond three months period.
This period may be extended by further three months provided sufficient cause has
been shown which prevented the applicant from filing Revision Applications in time.

10.2 .Government finds that the applicant in their application for condonation of delay
has in a geheral manner mentioned that the delay in filing is due to postal delay even
though application was sent by speed post and over burdening of their review section
as reason for delay in filing the Revision Application. The applicant has failed to give
any documentary evidences in support of their claim for the delay in ﬁling of éppeal.
Under such circumstances, Government is of the considered opinion that onus to show
cause for not filing application is on the applicant who has failed to show sufficient
cause that prevented him from filing Revision Application within stipulated period of
three months. The Revision Application has been made contrary to the provisions of
Section 35EE (2) and is, therefore, liable for rejection.

11.  In view of above discussion, Government rejects the revision application as time

barred without going into the merits of the case.

12.  So, ordered.

(RIMIJHIM PRASAD)
Joint Secretary to the Government of India

Commissioner of Central Excise Mumbai-IIiI
4" Flioor, Vardaan Trade Centre, M.1.D.C,
Wagle Industrial Estate,

Thane (West)-400604
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23.1  He further submitted that since noticee has neither done nor committed to do anything
which would render the seized goods liable to be confiscated, he is not liable to any penalty; that

with regards to seized goods, since the notice has no concern whatsoever with the seized goods,
it ts immaterial for him whatever way they are dealt with.

232 He futher requested that penal proceedings initiated against the notice may kindly be
dropped and consequently notice may be discharged; that Personal hearing may be granted when

all the panch witnesses, departmental witnesses and co-noticees are present for the purpose of
Cross examination,

1y

23.3  No other Noticee filed any written submission.

Record of Personal Hearing :

24, 7 Notices for Personal Hearing were issued to all the noticees for 30.08.2011, 08.09.2011,
22.09.2011, 24.10.2011 and 03.11.2011. Shri Darshan Lal appeared for personal hearing on
03.11.2011. No other noticees appeared for personal hearing on these dates.

24.1  Shri Darshan Lal, noticee appeared for Personal hearing on 03.11.11 and stated that he
did not want to file any written submission. He again claimed ownership of 6,000 Pes. of
Memory cards and for rest of goods he stated that he was only a carrier and did not know the
actual owner of the goods. He further requested for early adjudication of the case as he was
suffering financial hardship; that he has nothing further to add.

24.2  Further notices for Personal hearing were issued to other notices for 16.11.11 and
14.12.11 but no.oiie appeared for personal hearing.

DISCUSSION AND FINDINGS:-

25. 1 have gone through the facts of this case, the records available and the written
submissions filed by the Noticees and the submissions made during the course of personal
hearing. As such | am proceeding to decide this case on the basis of the available records and
the submission of the Noticees.

26. [ observe, at the outset, is that it is an undisputed case of attempted smuggling by the
passenger namely Shri Darshan Lal on 05.01.2011, with the active connivance of other two
Noticees namely Shri Raj Kumar Sabharwal and Shri Baljeet Singh. Shri Darshan Lal was
intercepted at the exit gate of the 1Gl Airport after he crossed the Green Channel. This fact has
been duly admitted by the passenger Shri Darshan Lal in his voluntary statement tendered by
him on the spot on 06.01.2011 under Section 108 of the Customs Act, 1962.

27. I find that Noticee No.l Shri Darshan Lal in his statement dated 06.01.201]1 admitted
among other things; that since 2009 , he is going to Bangkok and Hong Kong and is bringing
readymade garments from there and selling them in Karol Bagh; that on 5.1.2011, he came to
IGI Airport from Hong Kong by Flight No Al 315; that at exit gate after walking through Green

Deputy /Asstt. Commissioner
Customs 1.G.). Airgort,
-3, New. Delhi-110037
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1. M/sCi'pla. Ltd., L.D. Building Mehra Estate, Asha Usha Compound, LBS
Marg, Vikhroli (W), Mumbai-400083.

2. Commissioner of Central Excise (Appeals), Mumbai Zone-III, Mumbai Zone-
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5. Guard File,
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confiscated under Section 111(d), i L(i), 111(1) and [11{m} of the Customs Act, 1962;

il. The seized memory cards 2GB 7300 and one Ultra Sound Machine valued at Rs.
16,32,890/- should not be confiscated absolutely under Section 111(d), 111(i), 111(})

and 111(m) of the Customs Act, 1962 as no one has claimed the owner ship of the said
goods;

Il Customs duty amounting to Rs 3,80,447/- in respect of the 6000 memory cards and two
bottles of Glenmorangi Signet Single Malt Scotch whisky 70 CL (700ml) ¢ s detailed in
the Annexure-A to this Show cause notice should not be demanded and recovered from
them under Section 28 of the Customs Act, 1962;

V. Interest should not be recovered from them under Section 28 AB of the Customs Act,
1962;

o !
V. Black coloured hand bag, black coloured stroller bag and the paper box used for
concealing/ keeping the aforesaid goods should not be confiscated under Section 118

read with section 119 of the Customs Act, 1962;

VI. Why penalty should not be imposed upon Sh Darshan Lal, Sh. Raj Kumar Sabharwal,
-Sh. Baljeet Singh and any other person who claims the owner ship of th: said goods
later on, under Section 112 of the Customs Act, 1962 for the various acts of omission
and commission, as brought out in the body of Show Cause Notice.)

REPLIES OF THE NOTICEES :

23. Written submission of Shri Raj Kumar Sabharwal (Noticee No. 2) :

Dr. Ashutosh, Advocate for Shri Raj Kumar Sabharwal in his submission dated
01.08.2011 stated that the notice has no connection whatsoever with the allegations as contained
in the aforementioned Show cause notice which has been issued merely on the basis of statement
of one Darshan 1al ; because nothing imcriminating has been recovered from his possession nor
there is any material to connect him with the said allegations; that in fact the alleges recovery is
from the said Darshan lal who the noticee is made to understand, has even retracted fromr his
statements alleged to have been made under Section 108 of the Custom Act, 1962 at the first
available opportunity before the court; that the said Darshan lal has implicated the notice due to
inimical relationship since he (Darshan laly owes Rs. 1,25,000/- to him (Noticee) from whom he

. had taken the said amount as loan about one and half year back which he had not returned

despite repeated requests in this regard by the notice; that with regards to the further allegation of
the department that the said Darshan lal used to ring up the notice on his mobile No .
9711457642 it is respectfully submitted that the said telephone belongs to one Anil Raj pal
friend of the said Darshan lal; that the notice vide his statement recorded under section 108 of the
act has given ik above mentioned explanation with regard to making of calls by the said
Darshan lal on tie mobile No.; that therefore even this fact does not connect the notice with the
allegation as contained in the impugned show cause notice.

Deputy Mss cOmmiSsioner
Customs L.G.1. Airport,
T3, New Delhi-110037




DEPARTMENT OF REVENUE | " 14, HUDCO VISHALA BLDG., 8 WING

MINISTRY OF FINANCE 6™ FLOOR, BHIKAJI CAMA PLACE,
R.A- Unit ‘ | | NEW DELHI-110 066
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| o C,
1. File No. (RA) /?%/ o)) ¥/
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3. Date of Receipt of O/A by Applicant (O-J1) |
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F.No. 198/80/12-RA-Cx
_ , COVT. GF INGiA
L ’\“I\HSTR‘” OF FINANLE
‘ . DE PARTMENT OF REVENUE
(REVISION ADPUCATION UNIT}
R ‘
‘ Hudco Vishala Bldg,, 14, B- Wing,
6" Floor, Bhikaji-Cama Place,
New Délhi-1]0 066.
Dated:10-08-2015"

To
= The Commissioner of Central Excase
Mumbai-ilt,
4t Floor,Vardaan Sankul,
M.1.D.C.,Wagle Industrial Estate,
Thane (West)- 400 604,

S'ub: Personai Hearing to bp held on 10-09-2015 at 11. 30 AM in

T o

Revision Application No. F. No. 198/80/12-RA-Gx. filed against the Order-in- Appeal No.
BC/286/MUM-IN/2011-12 dated,.31_01 -12 in respect of M/s. Cipla-Ltd.-reg

Sir,

Please refer to this cffice letter of even no. dated 20-07-2015& 29 (7-15 on the above
subject In thrs regard, it is to inform you that the personal hearlng has been re- flxed for
10-09-2015 at 11.30 A.M. in the office of the Joint Secretary {RA), Hudco Vishala Building, 14,
B- Wing, 6™th Floor, Bhikaji Cama place, New Delhi-110 066. " '

' Yours fa-ithfuliy,

e

{Nirmala Devi)
Section Officer {RA)
011-26177 346

. :_'é'- 00\./

Copy to: -
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2. Arising Out of Order-m—Appeal no. B¢ /%‘% Muyr -1 / 267/"/94 oF. ] }é”f@f’
3. Date of Receipt of O/A by Applicant (6-2 12
4. Date of Receipt of RA by RA Unit _ /L**&”/ﬁj
S.- Date of Previous Hearing j 0- 71 7 .
6.  Date of Present Hearing [8-8 1 o Uy 44
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F. No. 198/80/12-RA-Cx
GOVT. OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

k ok ok ok ok ok % ok %

To .
The Commissioner of Central Excise,
Mumbai-1ll, '
4™ Floor,Vardaan Sankul,
M.1.D.C.,Wagle Industrial Estate,
Thane {West)- 400 604.

Hudco Vishala Bldg., 14, B- Wing,
6 Floor, Bhikaji Cama Place,
New Delhi-110 066.

Dated: 20-067-2045-
29- 7— 20/

M/s. Cipla Ltd.,

L.D. Building, Mehra Estate, Asha Usha
Compund, LBS Marg, Vikhroli (W)
Mumbai-400 083,

Sub:  Personal Hearing to be hetd on 10-08-2015 at 11.45 AM in
Revision Application No. F. No. 198/80/12-RA-Cx. filed against the Order-in-Appeal No.

s
Y5

8C/367/MUM-111/2011-12 dated 13-03-12 in respect of M/s. Cipla Ltd.-reg

Please refer to this office letter of even no. dated 20-07-20150n the above subject. In
this regard, it is to inform you that the personal hearing has been re-fixed for 10-08-2015 at
11.45 A.M. in the office of the Joint Secretary (RA), Hudco Vishala Building, 14, B- Wing, 6"th -

Floor, Bhikaji Cama place, New Delhi-110 066.

Copy to: -

“Yours faithfully,

{Nirmala Devi)-

Section Officer (RA)
011-26177 346
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F. No. 198/80/12-RA-Cx -
GOVT. OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)
®oE K K Kk kK K
Hudco Vishala Bldg,, 14, B- Wing,
6" Floor, Bhikaji Cama Piace,
New Delhi-110 066.
Dated: 20-07-2015

To
The Commissioner of Central Excise, } M/s. Cipla Ltd.,
Mumbai-lil, L.D. Building, Mehra Estate, Asha Usha
4" Floor,Vardaan Sankul, Compund, LBS Marg, Vikhroli (W)
M.1.D.C.,Wagle Industrial Estate, | Mumbai-400 083,

Thane {West)- 400 604.

Sub:  Personal Hearing to be heid on 11-08-2015 at 11.00 AM.. in
Revision Application No. F. No. 198/80/12-RA-Cx. filed against the Order-in-Appeal No.
BC/367/MUM-11/2011-12 dated 13-03-12 in respect of M/s. Cipla Ltd.-reg

Sir,

" Please refer to thisoffice [etter of €ven no. dated 23-06-15 on the above subject. In this
regard, th personal hearing has been refixed for on 11-08-2015 at 11. 00 AM. in the office of

the Joint Secretary (RA), Hudco Vishala Building, 14, B- W:ng, Gthth Floor, Bhikaji Cama place,
New Delhi-110 066 y g

Yours faithfully,

hY

QM)&%@@Q J‘?

(A.K. Sarin) ‘
Superintendent (RA)
% 011-26177 346

Copy to: -



DEPARTMENT OF REVENUE 14, HUDCO VISHALA BLDG., B WING
MINISTRY OF FINANCE 6™ FLOOR, BHIKAJI CAMA PLACE,
R. A Uwt ~ NEW DELHI-110 066

1. File No. (RA) 138'/819/{}/!2& S |
2. Arising Out ofOrder~m~Appeal no. A</ .}g’g/ Mtwv\ 14 / (-1 f» 27 P8 L

3. Date of Receipt of O/A by Applicant 16" ,ﬁ { l
4, Date of Receipt of RA by RA Unit (h -2
5. Date of Previous Heaﬁng -

6.  Date of Present Hearing 44 Fs

7. Applicant cct  Mpwmdal - 1/
8. Respondent’ Mh C'h)f»& (A -
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Present for the Name _Designation . Signature

A

Applicant

aspondent
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F. No. 198/80/12-RA-Cx
GOVT. OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)
d ok K ek % ok ok %k

Hudco Vishala Bldg ; 14, B- Wing,
\ 6% Floor, Bhikaji Cama Place,
C New Delhi-110 066.
‘ | Dated: 23-06-2015

To
The Commissioner of Central Excise, ‘M/s. Cipla Ltd.,
Mumbal—IlI L.D. Building, Meharqa Estate,
] 4" Floor, Vardaan Sankul, Asha Usha Compound, LBS Marg,
: M.I.D.C.,Wagle Industrial Estate, Vikhroli (W), Mumbai-400 083.
Thane (West) - 400 604.

Sub: Personal Hearing to be held on 20-07-2015-at 11.15 A. M. in
: Revision Application No. F. No. 198/80/12-RA-Cx. in the case of M/s..Cipla Ltd.- Reg.
. Sir,
! Please refer to the Revision Applications filed against the Order-in-Appeal No.
i. ‘ BC/286/MUM-HI/2011-12 dated 31-01-12 in respect of M/s. Cipla Ltd passed by the
I~—~fA—*—~wC€:mmsss;emer of Central-Excise_{Appeals}),-Mumbai-il. Personal hearing has_been fixedforon
1 20-07-2015-at 11.15 A.M. in the office of the Joint Secretary (RA), Hudco Vishala Building, 14,
i B- Wing, 6™th Floor, Bhikaji Cama place, New Delhi-110 066. You are requested to cause
i appearance either personally or through authonzed representatlve/counsei along with
necessary documents to defend your case. Department may depute a well conversant officer

nat below the rank of Assistant Commissioner to defend their case or file written submissions /

counter reply.
Yours faithfully,

M

{Nirmala Devi)
Section Officer (RA)

T 011-26177 346
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R. A u@fj _ NEW DELHI-110 066
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‘ Reminder
F.No0.198/80/12-RA-Cx. .
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(R.A. UNIT)

Hudco Vishala Bldg.,14, B- Wing
6™ Floor, Bhikaji Cama Place,

New Delhi-110 066.

Dated: 24-04-2015

To '

The Commissioner of Central Excise,

Mumbai-Ill, 4" Floor, Vardaan Trade Centre,
M.1.D.C. Wagle Industrial Estate,
Thane- 400 604.

Subject: Central Excise — Revision Application against Order-in-Appeal No. BC/286/ M-Ilt/li-lz

dated 31.01.2012 passed by the Commissioner of Central Excise (Appeals),Mumbai-ll in

the case of M/s. Cipla Ltd.-reg.
Sy ‘

Please refer to this office letter of even no. dated.13-03-2015 (copy enclosed) on the
above subject cited supra. : '
3.

~ In this regard, I am dirécted to request you again to furnish the application for
condonatjon of delay of 04 days in filing the Revision Application at the earliest.

M gey”

| (NIRMALA DEVI)
N4

Section Officer (RA)

v
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' - F. No. 198 / 80 / 12 — RA (CX) _—
‘h Government of India
- Ministry of Finance
Department of Revenue
( RA. UNIT)

L. T S 3

Room No. 610, 6™ Floor, ‘B’ Wing,

‘ Hudce Vishala Building,
14, Bhikaji Cama Place,

New Delhi — 110 066

13th March, 2015.

b To

The Commissioner of Central Excise,
Mumbai — III,

4th Floor,

Vardaan Trade Centre,

M.I.D.C.

Wagle Industrial Estate,
Thane_(West) - 400 604

Subject :  Central Excise Revision Application against Order — in - Appeal No.
BC/286/M-1II/2011 - 12 dated 31.01.2012 passed by the
Commissioner of Central Excise (Appeals) Mumbai - III in the
case of M/s. Cipla Ltd. -  Regarding...

O

Sir,

Kind attention is invited to Board's letter of even number dated 24.04.2012 {copy

enclosed) on the subject cited supra, wherein you were requested to furnish the application for

condonation of delay of 04 days in filing the Revision Application.

2. The same has not been received at this end so far.,

3. I am directed to request you to provide the same on “PRIORITY BASIS”.

\ L \rﬂ ‘{ Yours faithfully,
! %’s\\f

(NIRMALA DEVI)
SECTION OFFICER (RA)

Encls : As Above DL o
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
AT T (RA.UNID .,
3 < Hudco Vishala Bldg 14-B-
Wing, 6" Floor, Bhikaji Cama Place
- New Delh-110 066.
Thedated /12 —¢- L
TO, \7L (,_e'b\-\tw g}f) Ty ’

@, et Exet, s a '
‘71)\1,%(;4, — @‘bukd%%b\,xo%ﬁ(_ '

L

Subject Customs / Central Excise Revision Application against Order-in-Appeal No.
zg L [ e g R1=0)- 200 passea

Commissioner of Customs/Cent#xmse (Appeals) /\7 ban ’"fﬁ ! in the case of

L

ws/gh & /V@\ r ol Reg.

Sir,
I am directed to refer to your Revision Application No.
Dated against the Order-in-Appeal Number cited in the above subject Your application

has been provisionally accepted and registered vide file reference number given on the top of this
letter. This reference number should invariably be quoted while corresponding in future

2. The registration can be made final only on your submitting the following documents(Ticked)
within a period of 13 days of receipt of this letter, failing which the same shall be dismissed as
non-maintainable without any further reference:-

1 TR-6 Chalian :

The Order-in-Original No. dated
Passed by the Asst./Dy./Joint/Additional Commissioner of C Ex./Cus
3. The Order-in-Appeal No. dated
passed by the Commissioner (Appeals),C. Ex./Cus
4, Your Demand Draft No. _ dated

for Rs. 200/1000 is returned herewith. Please furnish the fee under TR-6
Challan (Instructions enclosed). L
Application for condonation of delay. RA is filed after delay of 9 : ..r}oﬂﬂu/days and is
‘time- barred’.
Evidence of receipt of Order-in-Appealt No. dated

~ Proper Vakalatnama / Authorization letter.
Court fee stamps of Rs. 1 each to be affixed upon 0/0, O/A, RA.

Your farthﬁ:ll
Alan a
(KIRAN L 51 I
SECTION OFFICER (RA) 7
7/
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F. No. 198/80/ 2012- RA-Cx

GOVT. OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(R.A. UNIT)

Hudco Vishala Bidg.,

14, B- Wing, 6" Floor,

Bhikaji Cama Place,

New Delhi-110 066.

Dated :  -07-2012

SHOW CAUSE NOTICE ISSUED UNDER SECTION 35EE OF THE CENTREL
EXCISE ACT, 1944.

SUBJECT: - Revision Application filed by the Commissioner of Central Excise,

Mumbai-JIT against the Order-in-Appeal No, BC / 286 / M-Il / 2011-12 dated
31-01-2012 passed by the Commissioner of Central Excise (Appeals), Mumbai -I1I
in the case of M/s. CiplaLtd., Mumbai - Reg.

A Revision Application under Section 35EE of the Central Excise Act, 1944 in
form No. EA-8 for review of the subject Order-in-Appeal has been received from the
Commissioner of Central Excise, Mumnai-ITl. A copy of the said application is attached
herewith and may be taken as part of the Show Cause Notice.

2. Now, therefore, M/s. Cipla Ltd., are hereby called upon to show cause within 15
days of receipt of this notice, to the undersigned as to why the said Order-in-Appeal
should not be annuled and other orders, as deemed fit passed on the ground stipulated in
the said revision application. :

3. M/s. Cipla Ltd., should state in writing whether they would like to be heard in
person before the case is decided. They should note that if no reply is received within the
time limit stipulated above or they do not turn up for the personal hearing when fixed, the

case may be decided on merits.

Sd/-
(D.P. SINGH)
JOINT SECRETARY TO THE GOVT. OF INDIA

Attested

€& MA)
SENIOR TECHNICAL OFFICER (RA

e\

W



F. No. 198/80/2012- RA-Cx

Copy to: -

(YN ]

M/s Cipla Ltd., L.D. Building, Mehara Estate, Asha Usha Compound,
LBS Marg, Vikhroli (W), Mumbai -400 083.

The Commissioner of Central Excise, Mumabai-il, 4" Floor, Vardaan
Trade Centre, M.1.D.C., Wagle Industrial Estate, Thane (West)-400 604.

Tha AAN M Areminninn e M antenl Tvnina MDA v Manteal Turmina
1S AU AMBHIDDIVIIGE W GHLLAl LAVIDT, \J\CVICWJ, LAl LLAVIDG,

Mumbai-II, Bandhup Division, Hira Moti Complex, Shivaji Nagar,
Thane (West)- 400 604, '

The Commissioner of Central Excise (Appeals), Mumbai Zone-1I1,
Mumbai Zone-II, 5" Floor, CGO Complex, CBD- Belapur, Navi
Mumbai-400 614..

The Asstt. Commissioner Central Excise, (Rebate}, Central Excise,
Mumbai-IIL, 3rd Floor, Vardaan Trade Centre, M1.D.C., Wagle Industnal
Estate, Thane (West)-400 604
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GOVT. OF INDIA
MINISTRY OF FINANCE
- DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

® %k k% Ok k¥ KR

Subject: -Revision Application filed by the Commissioner of Customs/
Central Excise, /) trtendse~ -/ against the Order-in- Appeal No.
Gc) 295 | FJest e ~F J12. dated’” */"A92 _pagsed by the
~ Commissioner of Central Excise/Customs (Appealz), "7 b ustrend 1
1] tndoes

in the case M/s @‘/;9\4 (}ﬂv/ -Reg.

A Revision Application has been filed by the Com/aissioner of
&

Central Excise, ﬂ?‘a 12} against the Order-in- Appeal No. .
' dated passed by the

Commissioner of Central Excise / Customs (Appeals), in

the case of M/s. g e fren

/' In the first instance, we may issue Show Cause Notice to the
Y/ll”/ respondent, Draft SCN put up for approval please.
Sk

v ¢ UM
%4.) %’é'.]L_

} . & Co a tra

- Gyvdd cleond 7[“-' Aot ce'rv;w»fy%ﬁm @ 4 ngl; T - Nokr M,
T e g, s epprt ey 4 1o

W-(—a"a’m/.\ K]E~ N’"’f(qgv Q“/%\Tg d““" /'38" CJONMM/X&JOMV‘@\“&LLBW“&
Jhe ok veball @ 41 o ow eFrrbve padUef ol o “for

badomu.  amationd” dw(md—ﬁv Cednt am  CENVAT M’»{—accgw\}-
Wk Cam e s et Ao Q’Mfm«o'«“/"“,#é’ ff’i"*w"( DFAs P
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F.No.198/ &0 / 72 -RA-Cx. |
GOVT. OF INDIA
MINISTRY OF FINANCE’
DEPARTMENT OF REVENUE

(R.A. UNIT)
Hudco Vishala Bidg.,
14, B- Wing, 6" Floor,
Bhikaji Cama Place, .
New Delhi-110 066.
Dated :  ¢2.~&- 1)

SHOW CAUSE NOTICE ISSUED UNDER SECTION 35EE OF THE CENTREL
EXCISE ACT, 1944.

SUBJECT: Revision Application filed by the Commissioner ?f em}' Excise & Customs
f’l YO (NN “against the Order-in—Appeal No. [} C,/ 2 % Boanry, / 2/ 67 Jn_
passed by the Commissioner of Central Excise (Appeals), )L uu(,—gfm) in the case
Mss. C;/,,Qe_ O—r |, M ok | -Reg.
A Revision Application under Section 35EE of the Central Excise Act, 1944 in
form No. EA-8 for review of the subject Order-in-Appeal has s been received from the the
Commissioner of Central Excise & Customs, M« wb=? ~ . A copy of the said
application is attached herewith and may be taken as part of the Show Cause Notice.

2. Now, therefore, M/s, 5’9 s N are hereby
called upon to show cause within 15 days of receipt of this notice, to the undersigned as
to why the said Order-in-Appeal should not be annuled and other orders, as deemed fit
passed on the ground stipulated in the said revision application.

3. M/s. ‘ﬂq Ao 1 . should state in writing
whether they would like to be heard in person before the case is decided. They should
note that if no reply is received within the time limit stipulated above or they do not turn
up for the personal hearing when fixed, the case may be decided on merits. ‘

2
(SH. D.P. SINGH)
JOINT SECRETARY TO THE GOVT. OF INDIA
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‘ Subject .
Advocate/Conguitants:
| eNo. {187 B» [ —24%
DEPARTMENT OF REVENUE
(REVISION APPLICATIN UNIT)

Subjoct: Customs/Central Exciso-Rovinion Application - Check List
A ny o (/. Bt e

{i) Dasz of rocsipt of O/A by spplicant e fes~21 2

()  Whetber evidence for (i) fumnished: - . 1)

(i)  Date of receipt of RA. by RA. Unit - -

(iv)  Delay, if any, whether Gebie 4 Anyd &e/hj

Applicstion for C O D submitted? &)

oD, ¢ 4

\&

B. ‘
G)  Whether copy of O/O fumished ? ') -

Dy RF.
(i)  Wheeher copy of QA furished? %@ Duty - RF,

L L] "

(i) Whether suy benefit gramed in O/A = A4
(v)  Whether Commissionar’s comments :-
¢ Cross objoction to be obtained?
()  Whether TR-6 Chailan fimished? - Sont & ZYIN A— G riqpa ot P t{‘
(i)  If yes, for whet smount? (carc-129 - ‘ 7 4
5 DD(3), 35 EEG)
()  Whether PH recmestod? If yos, whers - Y
(i)  Applicaoe(s) stationcd at - 3

gii} Advocases/Consultants statioped at -

(i) Docaments rolied wpon in O/0 & O/A - _
()  Havetoeo boen cuclosed With RA? = Car>
. F. A
1)) Whether sny other RA. hasbeen -
filed against O/A mentioned at A(l) above.

G. |

() RA fledby ApplicsnAdvocate/Consmitant-  Co.c& Mot - o
(i)  Whether proper Valalatuams/

“ Anthorisption lotter submitted? -

@  Court foo stamp affixed on - O, 0A&RA

(i) thmnaaﬁmdm - O/ O/A & R/A

+» 1f amount is morc than Rs. 1 Lakh draw linc below & above it, viz. Ampuat & if smoust is

s g b

" =
‘ﬁfﬂ«_ | (yean LA AL)L

“SECTION OFFICER (RA)

less thea Re. 5,000/-, acticle it viz , amosnt
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE:MUMBAI-III
4™ FLOOR, VARDAAN TRADE SANKUL, M.I.D.C.,
WAGLE INDUSTRIAL ESTATE, THANE (WEST)-400 604

F.No. V(BC/286)t{1Trb.CeEI—110/1 1/M-I11
Thane, the 4™ May,2012.
%

BY SPEED POST with A.D.

To,

he Joint Secretary,

Revision Application Unit, ; RIS VA Py
Government of India, Ministry of Finance, \\ a0 i ’g/fg"\L
Department of Revenue, HUDCO Vishala BI§ge® =777 l

‘B’ Wing, 6™ Floor, Bhikaji : G & .
g r, Bhikaji Cama Place 0t of 261 - %W‘

R. K. Puram, New Delhi 110 066.

Sir,

I, Rakesh Goyal, Additional Commissioner (Review), Central Excise,
Mumbai III Commissionerate, duly authorized by the Commissioner of
Central Excise, Mumbai III prefer an appeal against the Order No.
BC/286/Mum-I11/2011-12 dt. 31.01.2012 passed by the Commissioner
(Appeals), Central Excise, Mumbai-I1I, Mumbai Zone - II in respect of M/s.
Cipla Ltd . I hereby submit an application under section 35EE (1A) of the
Central Excise Act, 1944. The appeal has been made in form EA 8 (in
duplicate) as required under Rule 9 of Central Excise (Appeals) Rules, 2001
and is accompanied by the facts of the case indicating grounds of appeal and
the letter of authorization of the Commissioner of Central Excise, Mumbai 111

" Commissionerate.

I request the Hon’ble Central Government to bestow its due

consideration on the appeal.

Encl: As above. Yours faithfully,

of W’
(Rakeé’}h Eoyal)
ADDITIONAL COMMISSIONER (REVIEW)
CENTRAL EXCISE, MUMBAI-II

Copy for information to:

1) Assistant Commissioner(Rebate), Central Excise, Mumbai III.

2) M/s. Cipla Ltd , L.D Building, Mehra Estate, Asha Usha Compound, LBS
Marg, Vikhroli (W),Mumbai-400 083.

3) The Commissioner of Central Excise (Appeals), Mumbai-III,
Mumbai Zone-I1




COMMISSIONER OF CENTRAL EXCISE, MUMBAI-III

V/s
M/s. CIPLA LTD

PAGE NO.

SR.NO
SUBJECT
1 Authorization 1
2 EAS 2-3
3 Appeal Memorandum - Annexure ‘A’ 4-6
Order in Appeai No. BC/286/M-I11/2011-12 dt.
4 31.01.2012 passed by the Commissioner 7-14
(Appeals), Central Excise, Mumbai-III, Mumbai
Zone - II.
5 Order-in-Original  No.  137/R/RM/AC(RC)/M- 15-19

I11/11-12 dated 31.10.2011
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OFFICE OF THE ’COMMISSIONER OF CENTRAL EXCISE:MUMBAI-III

VARDAAN TRADE SANKUL, 4" FLOOR, M.1.D.C.,
THANE (WEST) - 400 406.

F.No. V(BC/286)/Trb.Cell-100/11/M- III
Thane the May, 2012.

AUTHORISATION

uthorisation under Sub-Section (1A) of Section 35 EE of heéenr
xci 944

Whereas, I have examined the Ordér-in-Appeal No.
BC/286/Mum-111/2011-12 dated 31.01.2012 passed by Commissioner
(Appeals), Central Excise, Mumbai-III, Mumbai Zone-II against theiOrder-in-
Original No. 137/R/RM/AC(RC)/M- III/11 -12 dated 31. 10 2011 issued by
Assistant Commissioner, (Rebate) Central Excise, Mumban ITl., in respect of

M/s. Cipla Ltd, Mumbai.

And whereas, I have examined the Order-in-Appeal a:long with
the case records and have found that it is not proper and Iegfal on the

grounds specified in Annexure “A”.

Now, therefore, I am of the opinion that the order passed by the
Commissioner (Appeals), Central Excnse Mumbai-III, Mumbai Zone II under
Section 35-A of the Central Excise Act, 1944 is not legal ang proper,
therefore, in exercise of the powers vested in me under Sub-Section (1A) of
Section 35EE of the Central Excise Act, 1944, I hereby, apthorize Additional
Commissioner of Central Excise (Review), Mumbai III and direct him to file
appeal on my behalf to the Central Government against the said order.

(K. L-GUVT\TJ'
COMMISSIONER OF CENTRAL EXCISE
MUMBAI-III




"FORME.A. 8

M’Q/gfa//z,—/ﬁ;j,/cj,

(See Rule 9)

FORM OF REVISION APPLICATION TO THE CENTRAL GOVERNMENT UNDER
SECTION 35-EE (1A) OF THE CENTRAL EXCISE ACT, 1944,

Revision application No.

of ' 2012

Name and address of the applicant

Address of the  Commissioner
(Appeals) passing the order against
which the revision application is filed.

The number and date of the order
appealed against.

Date of communication of the copy
of the order appealed against

Designation and address of the
adjudicating authority against

- which the order has been passed
by the Commissioner (Appeals)

Address to which notices may be sent
to the Appellant

Whether the appellant wishes to be
heard in person

(i) Description and
classification of goods

Commissioner of Central Excise Mumbai-
III, 4" Floor, Vardaan Trade Centre,
MIDC, Wagle Industrial Estate, Thane
(west)-400604,

Commissioner of Central Excise
(Appeals),Mumbai-11I, Mumbai Zone-II,
5" Flr.,CGO Complex, CBD Belapur, Navi
Mumbai- 400 614. '

Order No. BC/286/Mum-III/2011-12
dt.31.01.2012

10.02.2012

Assistant ~ Commissioner of Central
Excise, (Rebate), Mumbai-III, 3™ Floor,
Vardaan Trade Center , M.I.D.C., Wagle
Industrial Estate, Thane (WEST)-400 604

Office of Commissioner of Central Excise,
Mumbai-III, 4" floor, Vardaan Trade
Center, MIDC, Thane (West) 400604.

- YES

P or P Medicaments Goods falling under
Ch Heading 30 of CET A, 1985.
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(ii)  Period of dispute 2010-11

(i)  Amount of duty, if any
demanded for the period
mentioned in item (ii)

(iv) Amount of refund, if any -Rebate claimed. Rs.4,00,554/-
claimed for the period -
mentioned in item (ii)

(v) Amount of fine imposed

(vi) Amount of penalty imposed

(vii) Market value of seized
goods

Whether duty or penalty is deposited, -----
if not, whether any application for
dispensing with such deposit has been
made. (A copy of the challan under
which deposit has been made be
furnished.) '

Relief claimed .in Appeal As detailed in Annexure 'A’.
Signature of the Appellant

,é;:sl v

(RAKE GOYAL)

ADDITIONAL COMMISSIONER (REVIEW)
CENTRAL EXCISE, MUMBAI-III.

VERIFICATION CERTIFICATE
I, RAKESH GOYAL, ADDITIONAL COMMISSIONER (REVIEW), Central

Excise, Mumbai III Commissionerate, the Appellant, do hereby declare that what is

stated above is true to the best of my information and belief.

Verified, today the May , 2012.

Signature of the Appellant

Qﬂ;

. Le
(RAKEShI OYAL)
ADDITIONAL COMMISSIONER (REVIEW)
CENTRAL EXCISE, MUMBAI-1IL.
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ANNEXURE ‘A’

M/s. Cipla Ltd, situated at Mumbai Central, Mumbai - 400 008
(hereinafter referred to as “the claimant”) a Merchant exporter filed rebate
claims totally amounting to Rs.4,00,554/- being the duty paid on goods
exported by them in terms of Rule 18 of Central Excise Rules, 2002 read with
Notification No. 19/2004-Central Excise (N.T).

Issue involved :

Whether the availment of two benefits i.e. Rebate and Drawback
simultaneously is legally correct in view of Customs, Central Excise Duties and
Service Tax Drawback Rules, 1995, when the manufacturer has availed Cenvat
credit on the inputs?

Brief Facts of the Case:

M/s. Cipla Ltd situated at Mumbai Central, Mumbai - 400 008, a
merchant exporter, filed rebate claims totally amounting to Rs.4,00,554/- being
the duty paid on goods exported by them in terms of Rule 18 of Central Excise
Rules, 2002 read with Notification No. 19/2004-Central Excise (N.T). The duty
was paid by the manufacturer @10% adv (Tariff Rate) under Notfn.2/2008-CE
dated 01.03.2008, as amended. '

Assistant Comfnissioner (Rebate), Central Excise, Mumbai-III vide
Order-in-Original Nos. 137/R/RM/AC(RC)/M-III/11-12 dated 31.10.2011 has
held that the effective rate of duty on the exported goods was 4% adv vide
Notfn. N0.4/2006 dated 1.03.2006, as amended. Hence claimant was eligible for
rebate of duty @4%adv only. However, he rejected the entire claim on the
ground that the claimant has claimed Duty Drawback as well as Rebate of duty
against the Shipping Bills & ARE1s submitted along with the rebate claims.

Being aggrieved by the above said Order-in- Original the
claimant filed appeal before Commissioner (Appeals), Central Excise, Mumbai-
ITI, who vide Order-in-Appeal No. BC/286/M-111/2011-12 dt. 31.01.2012 held
that the claimant is entitled for rebate of duty as claimed by them but to the
extent of duty paid @4% adv. The appellate authority’s decision to allow the
rebate to the extent of duty paid @4% adv is correct. However, Order in
Appeals allowing the rebate even though drawback is claimed simultaneously by
the claimant does not appear to be legal and proper due to the following

reasons:



D

11)

II1)

1)

GROUNDS OF APPEAL

As per para 15 of Customs Notfn. No 84/2010-Cus (N.T) dtd.

.17.09.2010 issued under F.N0.609/76/2010-DBK, as regards the

expressions * when Cenvat facility has not been availed ™ used in the
Schedule to aforesaid Notfn, the exporter shall satisfy the following

conditions, namely,

“(i) The exporter shall declare, and if necessary, establish to the
satisfaction of the Assistant Commissioner of Customs or Assistant
Commissioner of Central! Excise or Deputy Commissioner of
Customs or Deputy Commissioner of Central Excise, as the case
may be , that no Cenvat facility has been availed for any of the
inputs or input services used in the manufacture of export
product;

(i) If the goods are exported under Bond or claim of rebate of duty of
central excise, a certificate from the Superintendent of Customs or
Superintendent of Central Excise in charge of the factory of
production, to the effect that no Cenvat facility has been availed
for the goods under export is produced.”

In the instant case no such certificate has been produced.

As regards payment of excise component of All Industry Rates of

Drawback, a declaration of non-availment of Cenvat facility is

necessary. Manufacturers and merchant-exporters with a supporting
manufacturer are required to give a self declaration in the prescribed
form that such manufacturers are not registered with central excise and
that they do not avail/ have not availed Cenvat facility. In the case of
Manufacturers and supporting manufacturers who are registered with
Central excise, the fact of non-availment of Cenvat facility shall continue
to be confirmed from the ARE-1 filed by them.

In the instant case, the claimant has submitted details of duty payment

particulars made from the manufacturer’s Cenvat credit balance account

“along with the rebate claim. However, it is noticed that the claimant

have also filed shipping bill to the Customs Department on which they
have claimed drawback. |

Further, as per the gquidelines prescribed under Duty Drawback
Procedures, Drawback is not admissible if Cenvat Credit is availed.
Therefore, to claim duty drawback, the claimant has to certify that they
have not availed Cenvat credit as per Cenvat Credit Rules, 2004 to




V)

VI)

comply with the provisions of Central Excise Duties Drawback Rules,
1995. -Hence, party can avail only one benefit either Input Credit or
Drawback claim. Thus, simultaneous availment of two benefits is not
admissible to them.

In view of above, M/s. Cipla Ltd by claiming rebate of duty paid on
the exported goods when they have also claimed duty drawback with
the Customs Authorities as per Customs and Central Excise Duties
Drawback Rules, 1995, the claimant have knowingly claimed both the
benefits of rebate of duty as well as duty drawback with an intent to
avail undue benefits, which is not legally admissible to them due to the

aforesaid reasons.

As such the Order-in-Appeal No. BC/286/M-I11/2011-12 dt. 31.01.2012
passed by the Commissioner (Appeals), Central Excise, Mumbai-III,
Mumbai Zone-II in respect of M/s. Cipla Ltd appears to be not proper,
correct and legal.

RELIEF CLAIMED

It is, therefore, prayed that the Central Government, Joint Secretary
(Revision Application) may:-

i)

Set aside the Order-in-Appeal No. BC/286/M-II11/2011-12 dt.
31.01.2012 and upheld the Order-in-Original Nos.
137/R/RM/AC(RC)/M-III/11-12 dated 31.10.2011.
Pass any orders on merits as deemed fit.
les V7
(Rakesh 'Goyal)

ADDITIONAL COMMISSIONER (REVIEW)
CENTRAL EXCISE, MUMBAI-III.

VERIFICATION CERTIFICATE

I, Rakesh Goyal, Additional Commissioner (Review), Central

Excise, Mumbai III Commiésionerate, the Appellant, do hereby declare
that what is stated above is true to the best of my information and belief.

Verified today the, day of May, 2012.

Signatu Appellant
"

¥ uyl
(Rakesp\ oyal)
ADDITIONAL COMMISSIONER (REVIEW)
CENTRAL EXCISE, MUMBAI-III.
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(3) The revision application shall be accompanied by a fee of Rs 200/- wherethe amount involved is Rupees One Lac or l(I:SS
and Rs 1 ,00@/- where the amount involved is more than Rupees One Lac.
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() To the West Regional Bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 3rd floor, Jai Centré, R
D'mello Road, Masid(E) Mumbai - 400009, in case of appeals other than as mentioned in para 1(a) above. | i
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(2) The appeal to the Appellate Tribunal (CESTAT) shall be filed in quadruplicate in Form No EA 3 as prescribed under Rule 6 of .
Central Excise (ApFeaJ) Rules, 2004 and shall be accompanied by a fee of Rs. 1000/ Rs 5000/- and Rs 10,000/- where amount of duty/

penalty/demand/ refund is upto Rs 5 Jacs (o 50 Jacs and above Rs 50 Lacs respectively in the form of crossed bank draft in favour of the
Assistant Registrar of the Bench issued by any mominated public sector bank payable at the place where the Bench of the Tribunal is
situated. Application made for grant of stay shall be accompanied by a fee of Rs 500/-
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( a) The Special Bench of Customs, central Excise & Sétvice Tax Appellate Tribunal of West Block No2, R K Puram; New Del
in all matters relating to clasmﬁcauon and valuation; |
|

G mamtr YIT Tla CUT T BTSN T Y .

A e Pl s =

i
@) af 35 e § ¥ Y SR R & & &, FS qe SR & I I ﬂwwﬁﬁaﬂﬁmtﬁ
TR 158 7 & A guoh ﬁsmmmam%mwmmaﬁ@mmaﬁm“
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Oue copy of application or OIO as the case may be and the order of the adjudicating authority shall bear a court fee stamp of Rs
as prescribed under scheduled 1 item of as amended.
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Altention is also invited to the rules covering these and other refated matters contained in the Customs, Central Excise & Service .E
Tax Appellate Tribunal (Procedure) Rules, 1982. : %
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1 |
& OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE (APPEALS) S
., MUMBAI-III 5 Floor CGO Complex, CBD Belapur - b @
Navi Mumbai-400614 Ll

Tel: 27560150 Fax: 27565909 o

F.No.V3 (A) 227 /MIII/11-12 ~ SR
Date: _ 4/15/ Lo

) o8-

Appellarits : M/s. Cipla Ltd., 3’, / RN ;
Respondents : Assistant Commissioner (Rebate), 3
Central Excise, Mumbai-III G
Order appealed against : 137/R/RM/AC (RC) MIII/11-12 dated ;
31.10.11 Co e
Date of Personal Hearing : N.A |

' ORDER-IN-APPEAL NO. BC/ 28 $_/MUM-111/2011-12 e

The appellants mentioned here-in-above have filed the appeal against the
following Order-in-Original passed by Assistant Commissioner (Rebate), Central L b :;J'
Excise, Mumbai-IIl, reducing as well as rejecting the rebate claim under the N |
provisions of Section 11B of the Central Excise Act, 1944 (said Act} read with Rule
18 of the Centr%i Excise Rules, 2002 (said Rules} and Notification issued there

under . Details of the relevant Order in Original are as follows:

Sr.No | Order-in-original No and | Rebate claimed Rebate restricted ’
) date Rs, and rejected E
item. , _
Rs BRI
1 137/R/RM/AC(RC)/M- | 4,00,554/- 4,00,554/ - Coh
1I1/11-12 dated 31.10.11 ' R
- N ’ . . i

L Brief facts of the case are that the appellants have exported goods ' ;. ;
manufactured in their own factory situated at~Plot—MNo—tbt39—tod-tdoFerna ; -
Industmeddpatate, Goa and have filed rebate claims under Rule 18 of the said Rules i '
read with Notification No.19/2004 CE (NT) dated 6.09.2004 for the duty paid on .
the goods exported. They have paid duty @4% on the goods cleared for home I \)
consumption in terms of Notification No 4 /2006 dated 1.3.2006, as 'amended,\\ ' :-; .
whereas for exports they have paid duty @ 10% under the Notification No 2/2008- | | |
CE dated 1.3.2008, as amended. The rebate sanctioning authority has held that §
they are eligible for rebate of duty paid @ 4% only. However, the lower adjudicating
authority has rejected the rebate claim on the grounds that the claimant has
availed double benefit i.e Drawback as well as Cenvat crﬂ

%. | ;f;;'
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k)
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Being aggrieved, the appellants have filed appeal on the following grounds:

When two notifications; which are mutually exclusive; coexist in the
books of law, the assessee has option to choose any one of them.
When pluralities of exemption are available, the assessee has the
option to choose any of the exemption, even if the exemption so
chosen is generic and not specific. This legal position is well settled by
the Apex Court in the case of HCL Ltd reported in 2001 (130) ELT
405(S8C).

Notification No 4/2006, as amended and Notification No 2/2008, as
amended coexist in the books of law and the assessee has the option
to avail any of the notification. The adjudicating authority has not
pointed out any provision under the Central Excise Act or Rule there
under, which has the effect of requiring the assessee to mandatorily
avail the exemption Notification No 4/2006-CE dated 1.3.2006 only.
Rule 18 of Central Excise Rules, 2002 grants rebate of Excise duty
paid on goods exported. The export of goods is not in dispute and the
fact of payment of duty is also not in dispute. They placed reliance
upon decision of Gayatri Laboratories reported in 2006 (194) ELT 73
(T}.

The rebate sanctioning authority cannot question the assessment.
The reliance had been placed upon the CBEC Circular No
S10/06/2000-CX dated 3.2.2000,

Similar matter had been decided in their favor by Commissioner of
Centre Excise (Appeals), Mumbai Zone-1 in the O-IA No

SB(17)17/MI/2011 dated 21.3.2011 and SB(36-41)36-41/M1/2011/
1387 duated 3.5.2011.

they had claimed duty drawback only for Customs component and
not for Excise component and the said facts had not been denied by
the adjudicating authority.

shipping Bills indicate that the duty drawback has been claimed only
for Customs components. '

rule 18 of CER 2004 does not provide rejection of rebate claim on the
ground of simultaneous availment of duty drawback benefits under
Drawback Rules.

proviso to Sub-rule (1) of Rule 3 of Drawback Rules clearly provides
for adjustment/reduction in amount sanctionable as drawback where
double benefits in respect of taxes considered.

issue no more res integra. Relied upon the case laws of Benny Impex
Put  Ltd  (2003{154}ELT-300(G.O.1),Munot Textiles(2007(207)ELT-
298(G.0.]) & Associated Dyestuff Inds Vs.
CCE,Ahemdabad(2000(117)ELT-732..

there is no provision under Central Excise law for rejection of rebate
on the ground of claiming duty drawback i.e. for double benefit.

3. The appellants, while filing the appeal requested to decide the matter

without personal hearing as the said matter is already decided in their own cases.

4, [ have gone through the impugned Order and evidence on record. The issues
to be decided are:

A
1 i ;
i) whether the duty paid in excess of 4% can be rebated in cash. \ “ gt
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® ii) whether the appellants were entitled for rebate of Excise duties

paid on exported goods, when they have simultaneously

claimed the drawback of Customs duties .
the contention of the appellant is that the

5. Regarding the first issue,

notification No. 4/2006 & 02/2008 co-exist and are not mutually exclusive. Also as

BEC circular No 510/06/2000/CX dated 03.02.2000 the rebate sanctioning

per C
lity of

authority cannot question the assessment but has to examine only admissibi

rebate of the duty paid on the export goods.
6. In this regard'l find that during the relevant period Notification No

04/2006/CE as amended provides for 4% duty while Notification No. 02/2008/CE

dated 01.03.2008 as amended provides for 10% duty. Appellants chose to pay 10%

duty on export goods. It is on record that in the past the appellants had paid duty

4% on goods exported. It is apparent they have intentionally paid duty @ 10%
g

from Cenvat account with an intention to recover high incidence of duty paid on

raw materials used in the manufacture of such exports goods. The rate of duty on

inputs during the relevant period was 8 % & 10% while duty on finished product

was 4%. Since the rate of duty on the finished products being less than the rate of

duty on the inputs, the appellants were obviously saving credit on inputs used in

the manufacture of :goods and the same was getting accumulated. In order to

encash the said credit through rebate route they paid duty on export goods @ 10%.

Here 1 observe that the purpose of granting rebate under Central Excise Rule 2002

is not to grant accumulate Cenvat credit in cash. Therefore original authority has
_correctly granted admissible rebate in cash.

7. The facts of the instant case are ideritical to the decision of Hon’ble Punjab &
Haryana High court in the case of M/s Nahar Industrial Enterprices Ltd -2009(235)
ELB-22(P&H). In that case the exporter was manufacturing cotton yarn. Effective

rate of duty was 4 % while tariff rate was 16 %. The said manufacturer chose to

pay tariff rate instead of effective rate. It was held by the Hon’ble High Court held
that rebate rebate of higher duty paid on export goods which was not payable, is

not admissible. Refund of excess paid duty/amount in Cenvat credit to appropriate.

8. As discussed in forgoing para, the basic purpose of appellants in paying
duty higher rate of duty is to encash the accumulated unutilized Cenvat credit.

Now 1 would discuss the relevant provisions relating to export.

Rule 18 of Central Excise Rules, 2002 provides for rebate of
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o excise duty paid on the export goods as well as the duty paid on the materials
used in the manufacture of export goods subject to the procedure, limitations and :
conditions specified in the notification. Notification No. 19/2004 — CE (NT) A

¥ dated 6.09.2004 provides for procedurres like conditions and limitations S

for grant of rebate in respect of goods on which duty of excise is paid.
Notification No. 21/2004-CE (NT} dated 6.09.2004 discusses about grant of

rebate on the inputs used in the manufacture of exempted export goods.

(i) Rule 19 of Central Excise Rules, 2002 provides for export of goods
without payment of duty subject to such conditions, safeguards and )
procedure as may be prescribed by notification. In this regard, Notification L
No. 42/2001—CE (NT) dated 26.06.2001 was issued, prescribing conditions and

procedure for export of dutiable goods under bond without payment of duty.

{iiiy  Rule 5 of the Cenvat Credit Rules, 2004 provides that if the goods are
exported under Bond or LUT, the Cenvat Credit may be refunded if the same
can not be utilized for payment of duty on clearances for home consumption.
This provision has been made to ensure that the duty paid on the inputs used
in the manufacture ti)f dutiable export goods is refunded through Cenvat Credit

route.

9, Rule 5 of the Cenvat Credit Rules, 2004 reads as under:-

“Where any input or input service is used in the manufacture of final product R
which is cleared for export under bond or letter of undertaking, as the case N
may be, or used in the intermediate product cleared for export, or used in :
providing output service which is exported,the CENVAT credit in respect of the

input or input service so used shall be allowed to be utilized by the

manufacturer or provider of output service Towards payment of G

(i) duty of excise on any final product cleared for home consumption or for e o
export on payment of duty; or i

(ii) service tax on output service, and where for any reason such o
adjustment is not possible, the manufacturer or the provider of output ' :
service shall be allowed refund of such amount subject to such
safeguards, conditions and limitations, as may be specified, by the
Central Government, by notification:

Provided that no refund of credit shall be allowed if the manufacturer or provider : ';I ;b
of output service avails of drawback allowed under the Customs and Central : :

T TEBxcise Duties Drawback Rules, 1995, or claims rebate of duty under the P : g
S}, @EEE A , L
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P i P Central Excise Rules, 2002, in respect of such duty; or claims rebate of E .E : n’y
. 1 L H H’
service tax under the Export of Service Rules, 2005 in respect of such tax. %E i It
" Al
10. It is evident from said rule 5 that refund of Cenvat Credit is f é 1-; ,'I
it ¥
permissible in cash only where inputs are used in the manufacture of export 1 e :
: R
goods and the manufacturer is unable to use Credit towards payment of duty i l;_; :
' . DN
for home clearances. Such cash refund is allowed because the excise duty FaH
i i!
paid on the inputs are used in the manufacture of export goods is rebated | éﬁg i
under rule 18 and in tune with said provisions; the credit of duty paid on t‘ i
| inputs used in export goods is refunded through Cenvat Credit route. There is no r; ]g
provision for refund of Cenvat Credit balance, if the inputs are not used in %E i;
the manufacture of export goods. In this regard, 1 rely on following f( IE i
judgments of Hon'ble Tribunal:- i E: i | b
1L TE
. R
(i} Purvi Fabrics & Texturise (P} Ltd Vs CCE [2004(1 72)ELT 321 (Tri-Del)] ' F ; 5}}1 1
i ]
.. ‘ i i Ph
(ii) CCE Vs Rama Industries [2009(238)ELT 778(Tri-Del)] HE A i=i§ |
. {14 q¥ 1 (ir 1
{iii) Futura Fibres Vs CCE [2009(233) ELT 466(Tri-ChennaW I EE { i ig}.‘ |
. : R
P ope o
11. In the present case, the appellant on export goods paid duty at higher l i; } H. i
rate only to en-cash the cenvat credit which is in balance because the rate of i E; i | 13i
duty on the goods cleared for home consumption is much lesser than the rate | } B 'éi
of duty on the inputs. Therefore, as per aforesaid judgments of Hon'ble 3 &g 9! §
“Tribunal, the question of refund of such unutilized Cenvat credit does not arise. ? e g :’.
In fact, the said unutilized Cenvat credit is .on account of duty paid by : I
their input manufacturers and not by the appellant. Therefore, the ‘E= | &
appellant can not claim refund of said duty. If the appellant felt that the rebate i \fg ! ,,]
@ 4% duty was less than the duty paid on their inputs, they could have ] &. ! ! ;51
availed refund of such duty paid on the inputs used in the manufacture of ! ;3 1 i;]
export goods under rule 18 of Central Excise Rules, 2002 in place of paying ! ~§ : F:@
duty @ 10% from the Cenvat Credit Account. They could have also got the "E- - ”f
Brand rate of Drawback fixed under the Customs, Central Excise Duties and ; 1‘ ; qfij
Service Tax Drawback Rules, 1995 equal to duties and Service tax paid on the L: { Lu
inputs and taxable services but can not encash the unutilized Cenvat credit } f' ‘ E i
through rebate route. ; E‘{ 1y :’ .
: AR I
12. In view of the aforesaid position of the law, I find that the appellant i 16l g
HE G k'
are eligible for cash refund of duty equal to duty payable at the effective rate of | E 1 ]{;5'
duty @ 4%. : E ; Ii ,g'
. s i gy
; ;: lif it a_E"i'
Regarding the issue of simultaneous availment of duty drawback benefits ! % ’Ii fiizi
g
well as claiming rebate under Rule 18 of the Central Excise Rules 2002, the i i‘:
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o
C appellant has contended that they had claimed Drawback on Customs component g '; ‘i j!.
only. In this regard, Condition No. 6 of Notification No. 84 /2010-Customs (NT) "ir i%
dated 17.9.201 reads as under: ’ '}% t!
“(6) The figures shown under the drawback rate and drawback cap |§, ii
appearing below the column *prawback when Cenvat facility has not :; "5 { 5:
been availed” refer to the total drawback fcustoms, central excise and }fgé ii
service tax component put together) allowable and those appearing 5%‘ i i
under the column "Drawback when Cenvat facility has been availed” H ;; : ]:
refer to the drawback allowable under the customs component. The .!ij ! i;
i difference between the two columns refers to the central excise and I‘ ﬁ i ':
| service tax component of drawback. If the rate indicated is the same in 1 Ei :i
both the columns, it shall mean that the same pertains to only customns :';‘ ':
component and is available irrespective of whether the exp_orter has ;i 53 3

14. Further, the CBEC vide Circular No 35/2010 dated 17.9.2010 has clarified

o

the following:

i 4
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“td) The eurlier Notification No. 103/2008-Cus. (N.T.}, dated 29-8-08 as
amended) provided that the rates of drawback it the Drawback Schedule
would not be applicable to products manufactured or exported by availing the
rebate of Central Excise duty paid on materials used in the manufacture of
export goods in terms of Rule 18 of the Central Excise Rules, 2002, or if such
raw materials were procured without payment of Central Excise duty under

availed of Cenvat or not.”

.
|
|

e e e )
e o Aol o=

Rule 19(2} of the Central Excise Rules, 2002. References have been received ;. 1
that exporters are being denied 1% of drawback, which is the customs :l ;
component of the AIR drawback, on the basis of the above condition although - -&': |:
the manufacturers had taken only the rebate of Central Excise duties in ! is
respect of their inputs/procured the inputs without payment of central excise R
duties; and the Customs duties which remained unrebated shoyld be provided *i ;5 i
through the AIR drawback route. ) [:

| 1 %5 q:
The issue has been examined. The present Notification No. 84/2010-Cus. llif I;

LN

BRIt

(N.T.), dated 17-9-2010 provides that customs component of AIR drawback

shall be available even if the rebate of Central Excise duty paid on raw L
material used in the manufacture of export goods has been taken in terms of 'E7f I
Rule 18 of the Central Excise Rules, 2002, or if such raw malerials were W
procured without payment of Central Excise duty under Rule 19(2) of the ! :? il
Central Excise Rules, 2002.” Hd
: R
15. The provisions of Notification No. 84/2010(NT) dated 17.9.2010 read with f;f ;1
the circular dated 17.9.2010 would indicate that the exporters were entitled for {‘E} ::
customs duty component of AIR even if they have filed claim for rebate of Excise 1, : ;T
The issue of simultaneous availment of drawback of Customs component ,Ff ;f |
bt .
:-[ ‘i ": 1
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C and Rebate of Excise duty was also decided by Reversionary Authority, even before

issue of Notiﬁcatit'm No 84/2010- Cus (NT), in the case of Benny Impex Put Ltd.
(supra), wherein it was held that:

‘8.5 The respondents have exported the impugned goods under claim of
drawback under Drawback Rules in force and respondent’s rebate claims
were rejected on this ground only by the adjudicating authority. On this issue,
Gout. would observe that the respondent claimed and received drawback of
customs duty portion and this cannot be basis for denial of rebate of Central
Excise Duty on the goods removed for export as clarified vide Circular No.
203/43/96-CX., dated 9.5.96 issued by CBEC. Hence, Gout. agrees with the

findings and order of the impugned order-in-appeal passed by the
Commissioner of Central Excise (Appeals}”

The Revenue has not contended that the above said decision has been challenged

by them. Also it is not the Department’s case that the exporter has claimed higher

rate of drawback than the rate admissible where Cenvat credit on inputs is

availed.

In view of the above discussion and case laws referred, I find that the

appellant are entitled for rebate claim of Excise duty even when they have taken
the drawback of Customs portion only.

1

6. In view of the aforesaid position of the law, I find that the appellant

are eligible for cash }'efund of duty equal to duty payable at the effective rate of

duty @ 4%.

— T
account of the appellant’s manufacturing unit from where
manufactured and cleared for export.

(BY R.P.A.D.)

To

M/s. Cipla Ltd.,
" L.D.Building, Mchra Estate,
Asha Usha compound,

The balance amount paid is allowed by way of credit in Cenvat credit_

the goods were

h\&-—__
The appeal is decided on above terms,

(Bharati Chavan
ommissioner (Appeals)
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LBS Marg, Vikhroli (W), Mumbai - 400 083.
Copy to : ) i
1. The Chief Commissioner of Central Excise, Mumbaij Zone-II { 5‘3
2 The Comrnisgioner of Central Excise, Mumbai-1iI Commissionerate. it
3. The Deputy missioner {Rebate), Central Excise, Mumbai-III R ‘;2 i
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BRIEF FACTS OF THE CASE:

Mis. CIPLA LTD., situated at Mumbai Centra! Mumbai - 400 008, a manufacturer

exporter have filed below mentioned rebate claim for export of goods falling under Chapter 30 of thé "
Schedule to Central Excise Tariff Act, 1985 under claim of Rebate under Rule 18 of the Central Excnse |
t

Rules, 2002 read with Notification No. 19/2004-CE(NT) dated 06.09.2004. The said goods expor[ed 1 :
were manufactured by M/s. Cipla Ltd; Plot No.  L-139 to L-146, Vema Industrial Estate, Verna, GOA- { i, -
403722. The details of the rebate claims are mentioned below: ' ‘f H -
ittt
e
Sr. | RCNO. | ARE-1No.& | Invoice No.& | ShippingBill |  B/L.No.& SENE
' AMOUNT |+, "
No. & Dale Date Date No. & Date Date R y
MISCBMZ0000 ity
1530/GO3/ E3/1925/09 SR
012/11-12 dt. 7166426 dt. | 00145A dt. i
1. 2009 dt. dt. ' 48619 . Lip "
01.04.2011 20.03.2010 08.04.2010. N3 l¥ N
25032010 | 25.03.2010 pRnl i
. S l \E ;i
“MISCBM20000 M
1534/G03/ E3/1932/09 | . )
013/11-12 dt. 7167198dt. | 001454t i
2. 2009 dt. dt. 428751- i ..,
01.04.2011 30.03.2010 | 08.04.2010. i
26.03.2010 | 26.03.2010 o l"
by bk
i j: i
' MISCBM20000 I
1535/G03/ E3/1933/09 e ‘i
014/11-12 dt. 7167198 dt. 00145 dt. o '
3. 2009 dt, dt. 84800/ | Y,
01.04.2011 30.03.2010 08.04.2010. Yon
26.03.2010 | 26.03.2010 N
: SR
gt
7166907 dt T
MISCBM20000 e
1551/G03/ E3/1962/09 | 26.03.2010. Hyeiitoo L
016/11-12 dt. 00264 dt. 2 S
4, 2009 dt. di. 7167238 & 224260/~ || if‘: i |‘
01.04.2011 | 14.04.2010. B
g 30.03.2010 30.03.2010 | 7167243 dt. ank ig | :
| 31.03.2010 R :
, ll- ‘ o
TOTAL 4005541 | ;T i
Tl
| y i L
i3 I!
s 'l. !
QH !‘ o
The claimant has furnished the following documents along with the claim. o i; .
1. Original copy of ARE. 1 | L
2. Duplicate copy of AR.E. 1in sealed cover from the Customs Authorities. o i?‘ Lo
3. Triplicate copy of AR.E. 1in sealed cover from the Central Excise Range office. . b f,{ ‘;
4. Ceptral Excise Invoice issued under Rule 11 of the Central Excise Rules, 2002. 4 i-;,: {i !E
5. Self attested copy of Shipping Bill (Export Promotion copy) sy PNLTT{? 5
6. Self attested copy of Bill of Lading. CEN;%; ; "“‘f ': !

7. Self atlested copy of Export Invoice, Packing list and Mate's Receipt. e 7
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7 - As the claimant had paid duty @ 10% along. with proportionate * Education Cess as per ig
| / Notification No. 2/2008 CE dated 01.03.2008 as amended by Notification. No. 062010 CE dated i
/ 27.02.2010 inslead of paying Central Excise duty @ 4% along with proportronate Educational Cess as i
per Notification N0.04/2006 CE dated 01 03.2006 as amended by Notrﬂcatron No.10/2010 CE dated

27.02.2010 (Sr. No. 62 C), and also avarted the benefit of Drawback they were issued a show cause

nolice dated 30.06.2011, asking them to show cause as o why (i} their Rebate claim totally amounling
to Rs.4,00,554/- should not be reduced to an amount of Rs. 167,221/~ and the remaining amount of Rs.

LD I ot ot et
3z

2 33,333/- be sanctioned to them to take credit in Cenvat Credit Account and.(ii) their rebate claim Ofl
Rs. 4,00,554/- should not be rejected as they had opted for Drawback as weII as Rebate of Centratr
Excise duty paid srmuttaneously A Corrigendum to SCN was ‘issued fo read parad5&9 of the Show
Cause Nolice as Rs. 160221/- and Rs. 240333/- instead of Rs. 167221/- & Rs. 233333/-. They were

accorded personal hearing on 04.08.2011, 18.08.2011, and 02.09.2011.
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The claimant vide their letter dated 15.07.2011 submitled that, they do not wrsh to be heard {n ;

person and that the matter regarding claim of Drawback is already decided by Commissioner of Centrat'

Mumbai 1li vide Order-in-Appeal No. PKS/518-621/BEL/2010. daled 17.02.2011 where
t

i

. — o g
P T

' . Excise (Appeals),
in the Commissioner (Appeals) has allowed their appeal. As regards rebate @10% they have stated tha

they are confirmed to their stand to claim entire rebate of 10%.

" Pursuant to the submissidna the Rebate claims are taken up for finalisation.
. t . .

-

e e e i s
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Discussion and Findings:
: ]

.
2
b P e kit ke R e ek
: . - i ot

—_—

| have gone through the Rebate claim Nos 12 to 14 & 16 I11 12 filed by the claimant and the'
submissions made by them. | find that they have availed Drawback claim as well as Rebate of Centra!Il'
Excise Duty paid at the time of clearance from the factory premrses They have also claimed rebate of.

]
4

duty pard @10% on the pharmaceutlcal goods falling under CETH 3004.

- _ i
S - i
| find that there are two different Notifications namely, (1 Notrfrca ion No." 4/2006-CE dtd!

| 01.03.2006 as amended for effective rate of duty wherein the effective rate prescrrbed for the produgtgs i
falling under Chapter 3001, 3003, 3004 3005 & 3006 (except 3006.60 & 3006 9200 ) is 4% Advl. and; (2% :

Notification No. 2/2008 CE dtd. 01.03.2008 is for General rate of excrse dutyl Tarrff Rate wherein, the%,
i 1t

|
i

i

Further, on going through the records of rebate claims filed wrth thrs offrce | found that sr}n%e

2008 to 27.02.2010, the exporter has cteared their manufactured product falling under Chapter’ 30 by

paying duty 8%, then 4% under Notification No. 4/2006-CE dt. 01.03.2006 as amended. But, rt rirs
T
Am—..-.obserye that the exporter has suddenly started paying duty @ 10% advl. under Notrf cation No. 2!2?08

1%
CE did. 01.03.2008. However, it is found that the said notification was rssued for enhancement;;in

-

|
treated as general effective rate as ctarrfned ‘at;

General rate has been prescribed at 10% advalorem .

e B 1 A it e

T

SUFTL." General rate. ot Sutyﬁ ariff rate and the same cannot be
CENTRAL —.oe oot 4t MBALIT (6 b
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' / Para 3.1 of the TRU's letter dated 29.02.2008. Both the Notifications were issued under Section 5A(1)

’

- e o -

and have got assent of Induan Parliament, but both notifications are havmg its s1gn|f|cance as one is for
General excise duty rateslT ariff rate for certain -products and the other is for effective rate of duty

prescribed for the clearances of certain products from the manufacturer'send.

[ also find that the inherent provision made under Central Excise l_;ctl Rules for clearance of
goods for exports either on payment of duty or on execution of Bond fié'lo protect the Governmenl
Revenue in case the goods are not actually exported after clearances from the manufacturing unit and in
such cases, the goods cleared are treated as cleared for home consumption. | also find that the effective
rate of duly for the products cleared fbr exports attracts 4% duty under Nofification No. 4/_2006-CE did.
01.03.2006 (Sr. No. 62A to 62E) as clarified at Para 3.1 of Qﬁiﬂg 334/1/2008-TRU dtd. 29.02.2008

issued by Joint Secretary (TRU-I) in the Budget 2008-09.

Further the Hon'ble Supreme court in the case of MODIPON FIBRE COMPANY : VS
COMMISSIONER OF CENTRAL EXCISE, MEERUT (2007(218)ELT8(SC) has held that * By the amount
of duty of.Exé:ise what is meant is effective duty of excise payable on such goods under the Act, hence,
effective duty of excise is duty calculated on the basis of prescribed' rate as reduced by exemption

Notification.”. Hence, the claimant is entitled for the rebate of duty amount @ 4%.

" With regard to the claiming of drawback | find that as per provision {vi) on paée 1.37 of Cusloms
Law & Procedures— At a glance, regarding payment of excise component of Al in_dustry Rates of
Drawback, a declaration of non-availment of Cenval facility is necessary. Manufacturers ‘and merchant-
exporters with a supporting manufacturer are required to give a self declaration in the prescnbed form that
such manufacturers are not registered with central excise and that they do not availl have not availed

Cenvat facility . In the case of Manufacturers and supporting manufaclurers who are reg|stered with

Central excise, the fact of non-availment of Cenvat facility shall continue to be conﬂrmed from the ARE-1 .

. filed by them al Sr. No.3 certifying that the abovementloned goods have been manufaciured availing for

not availing CENVAT credit under CENVAT Credit Rules, 2004. In this case_the claimant have not

submitted any Cenvat non-availment deglaration/certificate.

As per the guidelines given vide Duty Drawback Procedure, Drawback ‘is not ‘admissible if
Cenval Credit is availed. Therefore, the claimant has to certify that they have not availed cenval credit
under Rules of Central Excise Act, 1944. However in aH four ARE-1's it is also certlfled that the goods

covered are manufactured availing facility of CENVAT under Cenvat Credlt Rules 2004. The clalmant |

can avail only one benefit either Input Credit or Drawback claim. The ‘cla|mani_.has‘thus simultaneously

claimed two benefits which are not admissible to fhem. .

In view of the fact that thS availed double beneflt i, e claimed Drawback as well as

Cenvat Credit, | find that the clalmants are not entited even for the rebate of Central Excise duty @ 4%
mentioned above. | also find that the Department has filed an application with the Joint Secretary,

Revision Application Unit, Govt. of India against the Order dated 17.02.2011 of the Commissioner ™"
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(Appeals) réferred to by the claimant. Hence the claimants are not entitled for the rebate of Central; i ‘i v

Excise Duty. e«ccordmgly | pass the following order. : % li ii

iy .,

PRI

ylie

ORDER il !9 ;

i .

|, reject the Rebate claim Nos. 12 to 14 & 16/11-12 all dated 01.04.2011 filed by M/s. Cipla Ltd X "! |

totally amounting to R§_4m,5_541 {Rupees Four Lakhs Five hundred and Fifty Four Only) under th e’ ;ﬁ )

provisions of Section 11 B of the Central Excise Act, 1944 read with Rule 18 of the Central Excise Rules,. ! 1 ,]

2002, and the Notifications issued there under. q i :i i, ﬂ
i

f}\.‘f“ ')«‘0)\ :;; {

(RAJIV MAGOO) T

ASST. COMMISSIONER (REBATE) T

CENTRAL EXCISE: MUMBAI - il o0y

8 ;i%

':-i-’ H

F.No. R.C. No. 12 to 14 &16/ 11-12 cE

Thane, the October, 2011. o ?;

SR

Mis. Cipta Ltd. e

Mumbai Central, o :E ;

Mumbai-40008. B N

,‘; 13 '

Copy to: 4 |

1. D..C. (Audit), Hgrs., C.Ex., Mumbai - Ill, for necessary action i

2. AC.(Review), Hars., C.Ex, Mumbai - lIl L4 !: |

3. AC./DC. Central Excise, Madgaon Division, Goa Commissionerate, in charge of Mfs. Cipla Ltd, o d

having C. Ex . Reg. Cert. No. AAACC1450BXMOCS for information and necessary action. RA ;f 1

4. Master File. TN
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBAI III, 4T
FLOOR, VARADAAN TRADE CENTER, MIDC, WIE,THANE- 400 614

NS

BY SPEED POST A.D \V
" F.No. V(BC/286) Trb. Cell-100/11/M-1II
o

Thane, the March, 2015.
‘f&\u@i‘i I

. i ™,
;,f B @isgmmum,wyg_w& Y

L

e Joint Secretary,
Revision Application Unit,
Government of India,
Ministry of Finance,
Department of Revenue,
HUDCO Vishala Bldg., ‘B’ Wing,
6t Floor, Bhikaji Cama Place,
R. K. Puram, New Delhi- 110 066

X

Sir,

Sub: Central Excise Revision Application against OIA No. BC/286/M-
II/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) in the case of M/s. CIPLA Ltd. Mumbai-reg.

ER TR R o S

Kindly refer to your office communication received under F. No
198/84/12-RA(CX) dated 13.05.2015 on the above subject.
As directed, the application for condonation of de‘lay (in duplicate) is

submitted here with in the matter for further disposal please.

Yours faithfully,

S

(K. C. GUPTA)
COMMISSIONER

e T la i TTRATHIAT T

CENTRAL EXCSIE, MUMBAI-III

Encl: As above {in duplicate)
Copy for information to:-

1) Asst. Commissioner [Rebate], Central Excise, Mumbai-III for information.

2) M/s. CIPLA Ltd. Situated at Mumbai Central, Mumbai-400 008.

3) The Commissioner of Central Excise (Appeals), Bandra-Kurla Complex,
Mumbai.
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L OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBAI 111, 4T A
FLOOR, VARADAAN TRADE CENTER, MIDC, WIE,THANE- 400 614

N

BY SPEED POST A.D \CV
" F.No. V(BC/286) Trb. Cell-100/11

/M-I
Thane, the March, 2015. %
ks
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N

e Joint Secretary,
Revision Application Unit,
Government of India,
Ministry of Finance,
Department of Revenue,
HUDCO Vishala Bldg., ‘B’ Wing,
6th Floor, Bhikaji Cama Place,
R. K. Puram, New Delhi- 110 066

E

}
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Sir,

Sub: Central Excise Revision Application against OIA No. BC/286/M-
II1/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) in the case of M/s. CIPLA Ltd. Mumbai-reg.

KhERRRRRRF AR R AR R rRddohbidd

Kindly refer to your office communication received under F, No
198/84/12-RA(CX) dated 13.05.2015 on the above subject.
As directed, the application for condonation of delay (in duplicate) is

submitted here with in the matter for further disposal please.

Yours faithfully,

V)

(K. C. GUPTA)
COMMISSIONER

CENTRAL EXC3IE, MUMBAI-III

Encl: As above {in duplicate)

Copy for information to:-

1) Asst. Commissioner [Rebate], Central Excise, Mumbai-III for information.
2) M/s. CIPLA Ltd. Situated at Mumbai Central, Mumbai-400 008.

3) The Commissioner of Central Excise (Appeals), Bandra-Kurla Complex,
Mumbai. ~
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BEFORE THE JOINT SECRETARY, REVISION APPLICATION UNIT, GOI,
NEW DELHI.

ER R

MISCELLANEOUS APPLICATION NO.

In Revision application filed by the department against OIA NO. BC/286 /M-
II/11-12 dt. 31.01.2012 in the case of M/s. CIPLA Ltd.

COMMISSIONER OF CENTRAL EXCISE, ... APPLICANT
MUMBAI-III

V/S
M/S. CIPLA Ltd. ... RESPONDENT

APPLICATION FOR CONDONATION OF DELAY IN FILING REVISION
APPLICATION

. M/s. CIPLA Ltd., situated at Mumbai Central, Mumbai-400 008, a merchant
exporter, filed rebate claims totally amounting to Rs. 4,00,554/- being the duty
paid on goods exported by them in terms of Rule 18 of Central Excise Rules,
2002 read with Notification No. 19/2004-Central Excise (N.T).

. The Assistant Commissioner (Rebdte), Central Excise, Mumbai-III vide Order-in-
Original No. 137/R/RM/AC(RC)/M-III/11-12 dated 31.10.2011 rejected the
claims on the ground that the claimant have claimed Duty Drawback as well as
Rebate of duty against the Shipping Bills & ARE1ls submitted along with the
rebate claims.

Being aggrieved by the above said Order-in- Original the claimant filed appeal
before Commissioner (Appeals), Central Excise, Mumbai-III, who vide Order-in-
Appeal No. BC/286/M-111/2011-12 dt. 31.01.2012 held that the claimant is
entitled for rebate of duty as claimed by them and allowed the appeals, which
was received in the office of the Commissioner, Central Excise, Mumbai-III on
10.02.2012. Hence appeal should have been filed in this case by 09.05.2012.

1. As per the provisions of Sec 35 EE (1A) of Central Excise Act, 1944, the
Revision Application against the orders of Commissioner (Appeals), is
required to be filed within three months from the date of receipt of the

Commissioner(Appeals)’s Order.

2. Though the OIA was reviewed and application dispatched by this office
on 04.05.2012 by Speed Post A.D (within three months from the date of
receipt of the impugned order), it appears that the said Revision
application has received in the office of the Joint Secretary, GOI, New

Delhi late by 04, days. The delay of 04 days is due to postal delay even




though the reviéion app_lication,w'as sent by Speed Post. Further, due to
large number of OlOs and’ AI')'}pellat'é“v Ordéts, the review section of the
Commissionerate was highly overburdened duﬁng this period. Further,
internal correspondence within the department for getting copies of
documents and verification from CFS, Mulund also contributed to delay
in filing the Revision application.

It is therefore prayed that:

This application for condonation of delay may be accepted and

tagged together with the aforesaid revision application.
The Hon’ble Joint Secretary, Revision Application Unit, GOI, may be
pleased to condone the delay of 4 days occurred in filing the

Revision Appiication by th¢ department in the matter.

el

(K. C. GUPTA)
COMMISSIONER
CENTRAL EXCISE, MUMBAI-III



OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBALI [15-4TH
FLOOR, VARADAAN TRADE 'CENTER;MIPC, WIE,THANE- 400 614

BY SPEED POST A.D

F.No. V(BC/286) Trb. Cell-100/11/M-III
Thane, the March, 2015.

To,

The Joint Secretary,

Revision Application Unit,
Government of India,

Ministry of Finance,

Department of Revenue,

HUDCO Vishala Bldg., ‘B’ Wing,
6t Floor, Bhikaji Cama Place,

R. K. Puram, New Delhi- 110 066

Sir,

Sub: Central Excise Revision Application against OIA No. BC/286/M-
I/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise {Appeals) in the case of M/s. CIPLA Ltd. Mumbai-reg.

FhkkhhhbhrrrRdR oo b dib b thd

Kindly refer to your office communication received under F. No
198/84/12-RA(CX) dated 13.05.2015 on the above subject.
As directed, the application for condonation of delay (in duplicate) is

submitted here with in the matter for further disposal please.

Yours faithfully,

(m

COMMISSIONER
CENTRAL EXCSIE, MUMBAI-III

Encl: As above (in duplicate)

Copy for information to:-

1) Asst. Commissioner [Rebate], Central Excise, Mumbai-III for information.
2) M/s. CIPLA Ltd. Situated at Mumbai Central, Mumbai-400 008.
3) The Commissioner of Central Excise (Appeals), Bandra-Kurla Complex,

Mumbai.




BEFORE THE JOINT SECRETARY, REVISION APPLICATION UNIT, GOI,
NEW DELHI.

MISCELLANEOUS APPLICATION NO.

In Revision application filed by the department against OIA NO. BC/286 /M-
111/11-12 dt. 31.01.2012 in the case of M/s. CIPLA Ltd.

COMMISSIONER OF CENTRAL EXCISE, ... APPLICANT
MUMBAI-III

V/S
M/S. CIPLA Ltd. ... RESPONDENT

APPLICATION FOR CONDONATION OF DELAY IN FILING REVISION
APPLICATION

. M/s. CIPLA Ltd., situated at Mumbai Central, Mumbai-400 008, a merchant

exporter, filed rebate claims totally amounting to Rs. 4,00,554/- being the duty
paid on goods exported by them in terms of Rule 18 of Central Excise Rules,

2002 read with Notification No. 19/2004-Central Excise (N.T).

. The Assistant Commissioner (Rebate), Central Excise, Mumbai-III vide Order-in-

Original No. 137/R/RM/AC(RC)/M-III/11-12 dated 31.10.2011 rejected the
claims on the ground that the claimant have claimed Duty Drawback as well as
Rebate of duty against the Shipping Bills & AREls submitted along with the
rebate claims.

Being aggrieved by the above said Order-in- Original the claimant filed appeal
hefore Commissioner (Appeals), Central Excise, Mumbai-III, who vide Order-in-
Appeal No. BC/286/M-II1/2011-12 dt. 31.01.2012 held that the claimant is
entitled for rebate of duty as claimed by them and allowed the appeals, which
was received in the office of the Commissioner, Central Excise, Mumbai-IIl on

10.02.2012. Hence appeal should have been filed in this case by 09.05.2012.

1. As per the provisions of Sec 35 EE (1A) of Central Excise Act, 1944, the
Revision Application against the orders of Commissioner (Appeals}, is
required to be filed within three months from the date of receipt of the

Commissioner(Appeals)’s Order.

9. Though the OIA was reviewed and application dispatched by this office
on 04.05.2012 by Speed Post A.D (within three months from the date of
receipt of the impugned order), it appears that the said Revision
application has received in the office of the Joint Secretary, GOI, New

Delhi late by 04, days. The delay of 04 days is due to postal delay even
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though the revision application was sent by Speed Post. Further, due to
large number of OIOs and Appellate érders, the review section of the
Commissionerate was highly overburdened during this period. Further,
internal correspondence within the department for getting copies of
documents and verification from CFS, Mulund also contributed to delay
in filing the Revision application.

It is therefore prayed that:

This application for condonation of delay may be accepted and
tagged together with the aforesaid revision application.

The Hon’ble Joint Secretary, Revision Application Unit, GOI, may be
pleased to condone the delay of 4 days occurred in filing the

Revision Application by the department in the matter.

T )

(K. C. GUPTA)
COMMISSIONER
CENTRAL EXCISE, MUMBAI-III
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBAI , 4TH
FLOOR, VARADAAN TRADE CENTER, MIDC, WIE,THANE- 400 614

el

BY SPEED POST A.D

F.No. V(BC/286) Trb. Cell-100/11/M-III
Thane, the March, 2015. @/

To,

The Joint Secretary,

Revision Application Unit,
Government of India,

Ministry of Finance,
Department of Revenue,
HUDCO Vishala Bldg., B’ Wing,

6t Floor, Bhikaji Cama Place,

R. K. Puram, New Delhi- 110 066

Sir,

Sub: Central Excise Revision Application against OIA No. BC/286/M-
[I/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) in the case of M/s. CIPLA Ltd. Mumbai-reg.

whkdhkkkdhkkhhkkhkkkhkihhkik

Kindly refer to your office communication received under F. No
198/84/12-RA(CX) dated 13.05.2015 on the above subject.
As directed, the application for condonation of delay (in duplicate) is

submitted here with in the matter for further disposal please.

Yours faithfully,

(K. C. GUPTA)
COMMISSIONER
CENTRAL EXCSIE, MUMBAI-III

Encl: As above (in duplicate)
Copy for information to:-

1) Asst. Commissioner [Rebate], Central Excise, Mumbai-III for information.

2) M/s. CIPLA Ltd. Situated at Mumbai Central, Mumbai-400 008.

3) The Commissioner of Central Excise (Appeals), Bandra-Kurla Complex,
Mumbai.




BEFORE THE JOINT SECRETARY, REVISION APPLICATION UNIT, GOI,
NEW DELHI.

MISCELLANEOUS APPLICATION NO.

In Revision application filed by the department against OIA NO. BC/286 / M-
II1/11-12 dt. 31.01.2012 in the case of M/s. CIPLA Ltd. |

COMMISSIONER OF CENTRAL EXCISE, APPLICANT
MUMBAI-III |

V/S |
M/S. CIPLA Ltd. .... RESPONDENT

APPLICATION FOR CONDONATION OF DELAY IN FILING REVISION
APPLICATION |

. M/s. CIPLA Ltd., situated at Mumbai Central, Mufnbai-490 008, a merchant

exporter, filed rebate claims totally amounting to Rs. 4,00,5;54/— being the duty
paid on goods exported by them in terms of Rule 18 of Central Excise Rules,

2002 read with Notification No. 19/ 2004-Central Excise (N.T).

. The Assistant Commissioner (Rebate), Central Excise, Mumbai—III vide Order-in-

Original No. 137/R/RM/AC(RC)/M-III/11-12 dated 31.10.2011 rejected the
claims on the ground that the claimant have claimed Duty Drawback as well as
Rebate of duty against the Shipping Bills & AREls subm:itted along with the
rebate claims.

Being aggrieved by the above said Order-in- Original the c!laimant filed appeal
before Commissioner (Appeals), Central Excise, Mumbai-IlI, who vide Order-in-
Appeal No. BC/286/M-1i1/2011-12 dt. 31.01.2012 held t!hat the claimant is
entitled for rebate of duty as claimed by them and allowed the appeals, WhiCh-
was received in the office of the Commissioner, Central E)%ccise, Mumbai-IIl on

10.02.2012. Hence appeal should have been‘ﬁled in this case by 09.05.2012.

1. As per the provisions of Sec 35 EE {1A) of Central E%xcise Act, 1944, the
Revision Application against the orders of Commissioner (Appeals), is
required to be filed within three months from the dlate of receipt of the

Commissioner(Appeals)’s Order. |

2. Though the OIA was reviewed and application dispatched by this office
on 04.05.2012 by Speed Post A.D (within three months from the date of
receipt of the impugned order), it appears that the said Revision
application has received in the office of the Joint Secretary, GOI, New
Delhi late by 04, days. The delay of 04 days is due!to postal delay even
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o though the revision application was sent by Speed Post. Further, due to

large number of OIOs and Appellate Orders, the review section of the
Commissionerate was highly overburdened during this period. Further,
internal correspondence within the department for getting copies of
documents and verification from CFS, Mulund also contributed to delay
in filing the Revision application.

It is therefore prayed that:

1. This application for condonation of delay may be accepted and
tagged together with the aforesaid revision application.
2. The Hon’ble Joint Secretary, Revision Application Unit, GOI, may be

pleased to condone the delay of 4 days occurred in filing the

Revision Application by the department in the matter.

==

(K. C. GUPTA)
COMMISSIONER
CENTRAL EXCISE, MUMBAI-III
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBAI I, 4TH

. FLOQR, VARADAAN TRADE CENTER, MIDC, WIE, THANE- 400 614
] 1 )
BY SPEED POST A.D
CreanT, prr - F.No. V(BC/286) Trb. Cell-100/ 11 /M-III Te
Thane, the |, 18M May, 2015. -
o Z RN
he Joint Secretary, gf_" [ I PO ‘
Revision Application Unit, i o
Government of India, « N1 78 AT 50 ) '
Ministry of Finance, \
Department of Revenue, g

HUDCO Vishala Bldg., ‘B’ Wing,
6™ Floor, Bhikaji Cama Place,
R. K. Puram, New Delhi- 110 066

Sir, Le/) 7T,
| | 575/15
Sub: Central Excise Revision Application against OIA No. BC/286/M-

HI/11-12 "dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) in the case of M/s. CIPLA Ltd. Mumbai-reg.

KEEEE R IR R Thhhk bk h b b hrhdths

Please refer to your letter No. 198/80/12-RA-CX dated 24.4.2015 on
the above subject.

In this connection it is submitted that application for condonation of
delay have already been submitted by this office vide this office letter of even
No. dated 01.04.2015, against your letter No 198/84/12-RA(CX) -_'ldated
" 13.03.2015.

-However, a copy of the same is enclosed herewith for further disposal

please.

Yours faithfully,

Al

(MD. SHAMSHAD ALAM)
JOINT COMMISSIONER
CENTRAL EXCSIE, MUMBAI-III

Encl: As above.

a3




OFFICE OF THE COMMISSIONER OF CENTRAL EXCSIE MUMBAT 111,
" FLOOR, VARADAAN TRADE CENTER, MIDC, WIE, THANE- 400 614

BY SPEED POST A-D

I £ No. V(BC/286) Tr®: Cell-100/11 /M

To, Thane, the “1 APR %gh, 2015./@{/
The Joint Secretary, h | /‘]\-?

Revision Application Unit,
Government of India,

Ministry of Finance,

Department of Revenue,

. HUDCO Vishala Bldg., B’ Wing,

6t FlooT, Bhikaji Cama Place,

R. K. Puram, New Delhi- 110 066 -

Sir,

Sub: Central Excise Revision Application against OlA No. BC /286 /M-
my/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) in the casc¢ of M/s. CIPLA Ltd. Mumbai-reg.

***‘k**‘k*‘k**************‘k**

Kindly refer ‘to, your office communication received under F. No
- 198/84/ 12-RA(CX) dated 13.05.2015 on the above subject..
As directed, the application for condonation of delay (in duplicate) is

submitted here with in the matter for-further disposal please.

Yours faithfully,

| K. C. GUPTA)
| COMMISSIONER
OZGCENTRAL EXCSIE, MUMBAL-II
Encl: As above (in duplicate)

Copy for information to:-

1) Asst. Commissioner [Rebate], Central ExXcise, Mumbai-1ii for information.
2) M/s. CIPLA Ltd. Situated at Mumbal Central, Mumbai-400-008.

3) The Commissioner of Central Excise (Appeals), Bandra—Kurla Complex,

~ Mumbai.

»




OFFICE OF THE COMMISSIONER OF CENTRAL
* ELOOR, VARADAAN TRADE CENTER, MIDC,
gy SPEED POST A.D o |
- | £ No. V(BC/286) Trb- Cell-100/ 11 /M-I
| - . March, 2015
o ‘.Thane, the ‘ “-‘ APR g b /{/

The Joint Secretarys

Revision Application Unit,

Government of India,

Ministry of Finance, ) .

Department of Revenue,

HUDCO Vishala Bldg., ‘B’ Wing,

' th Floor, Bhikaji Cama P1ace,
' R. K. puram, New Delhi- 110 066 ~

Sir,
Sub: Central Excise Revision Application against OlA No. BC/286/ M-
my/11-12 dt. 31.01.2012 passed by Commissioner of Central
Excise (Appeals) i »f M/s. CIPLA i.td. Mumbai-Tes.

n the case 0
*'k'k*'k'k*******‘k**‘k******'k*’k

office” communication received under F. No

Kindly refer ‘to, your
' 108/84/ 12-RA(CX) dated 13.05.2015 on the above subject. .
As directed, the application foi‘- condonation of' delay (in duplicate) is
e matter -

submitted here with in th

Yours faithfully,

K. C. GUPTA)
| COMMISSIONER
qOCENTRAL EXCSIE, MUMBAI-IIL

Encl: As above (in duplicate)

Copy for information to:-
1) Asst. Commissioner [Rebate], Central EXcise€, Mumlbai-
2) M/s. CIPLA Ltd. Situated at Mumbal Central, Mumbai—400008.

3) The Commissioner of Central Excise (Appeals), Bancira—Kurla ‘Complex,

Mumbai.

e enatch &
S e, WY I

111 for information.




b ® BEFOR]IB THE JOINT SECRETARY, REVISION APPLICATION UNIT, GOI,
: ! NEW DELHIL '

MISCELLANEOUS APPLICATION NO.

In Revision application filed by the department agalnst OIA NO. BC/286 [M-
Mi/11-12 dt. 31.01.2012 in the case of M/s. CIPLA Ltd.

COMMISSIONER OF CENTRAL EXCISE, - ... APPLICANT
MUMBAI-IIL | -

V/S
M/S. CIPLA Ltd. - ... RESPONDENT

APPLICATION FOR CONDONATION OF DELAY IN FILING REVISION
APPLICATION

. M/s. CIPLA Ltd., situated at Mumbai Central, Mumﬁai—400 008, a merchant
exporter, filed rebate claims totally amounting to Rs. 4 00, 554 /- being the duty
paid on goods exported by them in terms of Rule 18 of Central Excise Rules,
2002 read with Notification No. 19/2004-Central Excise (N.T).

. The Assistant Commissioner (Rebate), Central Excise, Mumbai-III 'vide Order-in-

Original- No. 137/R/RM/AC(RC)/M I/11-12 dated 31.10. 2011 rejected the
claims on the ground that the claimant have clalmed Duty Drawback as well as
Rebate of duty against the Shipping B1lls ‘& AREls submitted along with the
rebate claims.

Being aggrieved by the above sa:ld Order—m Qriginal the claimant filed appeal
. before Commissioner (Appeals) Central Excise, Mumbai-1ll, who vide Order-in-
Appeal No. BC/286/M- III/2011 12 dt. 31.01.2012 held that the claimant is

entitled for rebate of duty as clalmed by them and allowed the appeals which -

was. received in the office of the Commissioner, Central Exc:1se, Mumbai-III on
10.02. 2012 Hence appeal should have been ﬁled in this case by 09.05.2012.

1. As per the provxslons of Sec 35 EE (1A) of Central. Excise Act, 1944, the
Revision Application against the orders of Commissioner {Appeals), is
required to be filed within three months from the date of receipt of the

Commissioner(Appeals) ’s Order.

2. Though the OIA was reviewed aﬁd applieation dispatched by:this office
on 04.05.2012 by Speed Post A.D (within three months from the date of
receipt of the impugned order), if appears that the said Revision
apphcatlon has received in the office of the Joint Secretary, GOi New
Delhi late by 04, days. The delay of 04 days is due to postal delay even

FU




|

tho ‘lgh the revision épp]icatibn waé sent by Spegd Post. Further, due to
larg‘i numbér of OIOs and Appellate Orders, the review section of the
CorAmissionerate was‘highly overburdened during this period. Further,
intei'nal correspondence within the department for getting copiesr of
documents and verification from CF3, Mulund aiso contributed to delay
in ﬁling the Revision application.‘

It is therefore prayed that:

This application for condonation of delay may ‘be accépted and

tagged fogether with the aforesgid" révision aplziplication.

The Hon’ble Joint Secretary, Revision Applicatfion Unit, GOI, may be

pleased to condone the delay of 4 days ojc:éurred in filing the

Revision Application by the department in theé matter.

(K. C. GUPTA)
COMMISSIONER
CENTRAL EXCISE, MUMBAI-III

T vl
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4"‘ FLOOR VARDAAN TRADI: COMPLEX, MIDC, WAGLE INDUSTR]AL ESTATE L

".".To S :
+ 7. The Joint Secnetaty

" - Revision Appl1cat10n Umt

o -_Govemment of India,; - ..
<. Ministry of Finance,’ '_

e Depattmcnt of Réveque, - -
L ‘f}llUDCO Vishala Bldg CBY ng
. ';'_'6“‘ Floor, Bhikaji Cama Placé, -

"R K Pu1am New Delhl llO 066

A .:-Comnusmonerate duly ‘authorized: by the Punc;pal Commissioner- of ‘Gentral Excisé; Mumbal-
RN ! Commissionerate to represent in respect of Rev1snbn Appllcatlon l No 198/80120]2 RA(CX)_-'_'. i
P dt 23 06 2015 L begto submit as. undcr- 2 AN R T P A T Lo

.Centlal Exc1se Rules 2002 1ead wnth Notll'canon No 19/2004 Ccntral Lxc:se (N "l)

2 amended: Hence: claimiait was: ellgtbl‘e for rcbate of: duty O4%adv only. However,’ he*'- e

- 4 A gn et_of lttaj d’r _obs'ei‘vatiob of Co'm':']i'i §slotie1: -.(Aﬁp'gigf;al,s) m the sub|ect jol"der_:i_s}as 'lbll(}f&fSﬁ R : s

CO]]dlthllS, namcly e e T '. T NI J. L

o ~-'“(|) Thc exponer shall deelale and tf necessary establlsh to thc satlsfaetton of thc- S

 OFFICE OF THE  COMMISSIONER OF CDNTRAL EXCISTMOMBATIN, ;f - l

THANE 400 604

PNoV(ls)Rcb/RA Corrs/0112015_l6 5 jl-'.:a"i'- /

Sub Pelsonal l-learmg to bc hcld on 20 07 2015 at 11 15 a ., m Rcvlsnon o .
: Apphcatlon No F. No 198/80112 RA Cx m the case of
' M/s Clpla Ltd - reg : :

l D1 Mukcsh Srwastava Ass;stant Commlssmner (l-lqls) Centtal E"(CISC Mumbeu l lI

l l‘vl/s C]pla Ltd suuated at Mumbal Central Mumbal 400 008 (hetemafter letcned lo as U S
o .; e claimant™) &' Merchant exponter filed Jebate claims totally amounttng, 10", -0 ;. e
- Rs,4,00, 554/ béing the duty-paid-on goods expor ted by them.in terms of Rule 18 of

2 Assmtant Commlssmnel (Rebate) Centlal I:xc1sel Mumbal l]l vnde Oldel—m Ongmal ' SRR
. - Nos- 137/RJRM/AC(RC)/M ]l]/l] 12 dated 31:10; 20l1 has held 'that fhie- effec*tlve rate .
. of dity-on-the ‘exporicd -gaods was 4% adv: vide Notfn’ No:4/2006 dated 1:03.2006, as-" .., - ..~

'IeJectcd the. entjre claJm on the- ground that the- cla1mant ‘has claimed Duty Dr: awback as e .
0 well ‘as- Rcbate of duty agamst tl1e Shlppmg Bl]ls & ARFls submntted along w1th thc SRR
: '=1ebatccla1ms U - T RIS e e

3 Bemg aggrleved by the above sald Oldcr-m Orlgmal the clannant f led .tppedl before A

", ‘Comniissioner (Appeals), Central Excise, ‘Mumbai:1ll; who vide’ Oider-in-Appeal No.» 1> 72 7y
Co 'BC/286/M 111/2011-12 de. 31.01.2012: held.ihat the. claimant is crititled for rébateof duty. - I
© o as. clatmed by them biit to ihe extent of duty pald Qd% ad\f “The appellate authorﬂy 5§ S

- “decision to allow-the xebate to the’ extent of duty" paid- @4% adv is correct.- Howevel. AR :-':l
',."".Older n Appeals allong thic rebate’ even though: drawback is. clalmed Slmult'\neously_;,'_: e
B :by the clanmant does not appear to be legal and propel :-..;'_--.: S Teta

As pe1 pala IS of Customs Notfn No 84/2010 Cus (N T) dtd 17 09 2010 |ssued under.z
FNo .609/76/2010- DBK as regalds the’ expressmns “ when- Cenvat fac:llty has not been.. - = DRI
vatled “- uscd i thc Schedule to afmesald Notfn the e\tpo:ter shall sattsfy the f‘oll0wmg_}l.. 1

Assmt'nrt Commissioner of . Customs or: Assast'mt Commxssnoner of Central Excise = " L
- or Dcputy CO]]]]]]]SS]O[’IC! of Customs or Deputy Commtssmnet of Central E‘(CISC o




mput scrvtces used n the manufacture of export product

B "(ii) lf the goods are exported under Bond or claim of rebate of duty of central excise.a .. -

.- certificate from the Supermtendcnt of Customs or Superinténdent of Central Excisc
. in charge of the factory. of productlon to-the effect that no Cenvat facrhty has becn ;
' avarled for the goods under export IS produoed " - '

In the mstant case no such certlflcate has been produced

: _As regards payment of excrse component of All ]ndustry Rates of Drawback, a decla1 ation

of non- -availment of Cenvat facility-is necessary. Manufacturers and meérchant- -exporters

~ with a supportmg manufacturer are required o give a- -self declaration in the prescribed,

~7 Y from. the manufacturer's Cenvat credit balatice account along with the rtebate claim., .
. However, it is noticed"that “the -claimarit have also filed- shrppmg bill to the Customs ‘
. . " Department on which they have clainied drawback o

oy

form that such-manufacturers are not registered with ¢entral ex¢ise and that they do not

_avarl/ ‘have not avarled Cenvat :facility. In ‘the case of Manufacturers and supporting
- ‘manufacturers who are: regtstered withi Ceritral excise, the fact of. non—avarlment of Cenvat -
© facility. shall-¢ontinue to be confirmed from the ARE-1 filed by them. . : :

lir the instant casc.the claimarit ‘has submitted detalls of duty payment partlculars made

Further. as perthe ‘guidelines prcscrlbed under Duty Drawback Procedures Drawback is

* not admissible if Cenvat Credit is availed. Therefore, o claim duty drawback, the clalmantl
has to certify. that they. have. not availed Cenvat credit as per Cenvat Credit Rules, 2004 to-

comply with the provisions of Central Excise- Duttes Drawback Rules, 1995. Hence. party

"+ ‘can avail. Only one benefit erther Input- Ciedit .ot Drawback claim. Thus simultancous -

—
V).

5
- de 31 012012 rCJccted the: appeal flcd by the clarmant and upholdrng the Ordcr in Or:gmals

“availment of two benefits is not admrssrble {o them. -
‘In view of above: M/s. Cipla Ltd by claiming rebate of duty paid on the exported goods . -
-,when they have also clainied duty drawback with the Customs Authorities. as per Customs’
~“and Central Excise: Dutigs Drawback Rules. 1995, the claimant have knowingly claimed
‘beth- the benefits of rebate of duty as- well as dity drawback with an intent, to.avail unduc ‘

benefits. which is-not: legally admrssrble to them due to the aforesaid reasons.
As such the Otder-—m—Appeal No. BC/286/M-111/2011-12 dt. 31.01.2012 -passed by the
Commissioner (Appeals) Central Excise. Mumbai-11L: Mumbal Zone- II in r‘espcct of  Mfs.’

Ctpla L td appears to’ be not proper correct and legal

I view of the above Commtsstc&ner (Appeals) vrde O in-A No. BC/286/M 111/2011- 12'

Agamst the above O»m A party preferred an RA

It is thereforc prayed that the . Central Government Joint Secretary (Revision

Applrcatron) may reject the orders passed by the Commrssroner (Appcals) aforesard order and
Testore the orders passed by Asstt. Comm (Rebate) N S

- Yours'faithfu'lly.

(DT ukeshl : rwastava)

. Assistanf Commissioner (F Igrs.)
- Central Excise, Mumbai- -1

as the case may bc lhat no Cenvat facrlrty has been avarled for any of the mputs onf 7
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OFF ICE OF THE.COMMISSIONER OF CENTRAL T EXCISE ,MUMBAI-III,

4" FLOOR, VARDAAN TRADE COMPLEX, MIDC, WAGLE INDUSTRIAL ESTATE,
' - THANE —400 604.

!

: ; ‘n ) ~ F.No.V(15)Reb/RA-Corrs/01/2015-16 ,
” . Thane, the 31.08.2015 A
! ' To, . . ) - \0)

'; Mt Semetmy, v e T B

Revision Application Unit;’ S AR

[ Government of India, - : A -.u',;:.\d.\\
: Ministry of Finance, S :

, _ 1
Department of Revenue, =~ - BT A 5 T .{A
4 I 4

"HUDCO Vishala Bldg., ‘B’ Wing, _ ) ,l 4 {S

6" Floor , Bhikaji Cama Place, o AL f 0”5,. i) :

R.K. Puram New Delhi 110,066' . \\ 2 ' *:y% ' N S“'y/
‘.ﬁ‘\“-‘, . "“ ) l':.; -

Sub.: Personal Hearing to be held e 10.09.2015 at 11.30 a.m. i Revision 3 )7
Appllcatlon No.FE.No. 198/80/20]2 RA-Cx. in the case of ' l

) M/s. Cipla Ltd. —reg. - oo ? /
] B ‘ .

‘Please refer'to leter FNo. 198/80/2012-RA-Cx dt. 10.08.2015 wherein it has been
communicated that a personal hearing has been re-fixed’ f01 10.09.2015 at 11.30 a.m. in the
office of the ] omt Secretary (RA). '

~Sir,

In this regard, it is hereby 1nformed that the wnte-up f(ﬁ your kmd consideration

alongwnth the brief facts of the case is fmwarded wde this ofﬁce of even no dated

1 ' o b

10 08 2015. (copy enclosed)

Y ours faithfully

Aot
_(S.]M. Patel)
Assistant COITJmISSIOI'lCI (Rebate)-
Central Excise, Mumban 111 ‘

Copy to : DC(Rewew) wrt letter FNo (BC/286)Trb Cell 100/11/M-111 dt. 26.08.2015 for
; : informaticn. ,

i
|
|




'_‘.?',.-'__..':Tlle Joint. Secretaly, » T e
" Revision Application’ Umt
. Goverment of:India, ,
. Ministiy of Finanice,

OF F I CE OF THE COMMISSIONER OF CENTRAL EXCISE MUMBAI III
4 FLOOR VARDAAN TRADE COMPLEX MIDC WAGLE INDUSTRIAL ESTATF
S _ . 'I‘HANE 400 604

'] hane the 10 08 2015

" Department of Revenue '
. HUDCO Vlsh'lla Bldg ‘B Wlng,

;_:_.1 6" Floor; Blnkan Cama Place, ; R o
s _.,R K. Pulam New Dclhl 110 066

Sub Pcrsonal Hearmg to be held on 11 08 2015 at 11 00 a. m in Rcwsmn

Appllc.ltmn No F.No.198/80/12: RA: Cx in the c1se of
S M/s Cipla Ltd - neg R

. Sh S M Patel Assnstam Commlsslone! (HCIfS) CentJa] Ex01se Mumbai HI
'_‘Comn;nssmnmate “duly authonzed by the. I’nncapal Commlssmnel of". Centlal Ex01sc Mumbai: ...

e III Cominissienerate to represent-in ‘Tespect. of Rewsmn Apphcat:on FNo 195/80/[2 RA(CX)"-:'_' BT
'-“;‘dl 20 07 2015 I beg to sumet as unde s : -

M/s Clp]a Ltd snuated at Mulnbal Centzal Mumbal 400 008 (helemaﬁe: 1efe11ed to as’
T the clanmnt”) are melchant exporters ‘ahd had. fi led 1ebate clainmi. under Ru]e 18 of the" ce DT

.;-; said - rules - w1th Notin. No.- 19/2004 CE(NT) dI 06.09, 2004 belng lhe duly pald

- i Pha ‘mageutical goods (helelnaﬁer 1efe1red fo as. “the said. goods”) exponted “which. weleg V1 "S’??

o ‘maniifactired and * Cleared from: their” manufaoturers pretiiises - ‘before | the” Assit.s, J; b “f‘*
'-“'_'Comm(_Rebate), Ccnh al” Exmse Mumba: III as’ the expons were donc thlough MuJund w ,}‘{}
2 Thc bueffacls oflhe'case are as follows B '.' TP S A o h

o The appellants are metchant exporters and have ﬁled lebate olanns unde; Rule 18 of L“'“"*”
' fii_'lhe sald lules lead w1t]1 Notfn No 19/2004 CE(NT) dt 06‘09 2004 f01 the duly pznd SO

“on goods e‘(pOrled wlnch WC]G manuf‘actmed by M/s Medlorals Labs P Lid, and'-l__". 'ﬁ- Sl
i 'b'_.'_OthelS The duty was pald @ 10% under lhe Nohﬁcal]on No 2/2008 CE “dated _ 5
o 1:3.2008, as amended Howeve;, the: 1ebate sanctlonmg authouly, has he]d that, thc[—f_‘_ e
' "_'::'j:;effecllve 1ate of duty oNn: the expont goods was 4% vlde Notfn No 4/2006 CL dtd S
S 01 03 2006 as amended Hence the clalmant Was ellgxble f01 lebale oi duly @4%..;__;-_: " .
T f"_'.vlde Notfn‘ No 4/2006 CE dt 1. 3. 2008 as amended HOWGVGI ‘the rébate” clann was
C :I"."lejected on the grounds that m ARE-l No 04/10 11 dtd 29 05 20]0 the
ch apter headlng menhoned 6 the C Ex 1nv01ce ARE 1 and shlppmg b]ll was:.'_ R

. '.-dlffelem

3 Bemg aggueved the appellants have ﬁled a])peal on thc followmg glounds

. (a) Nouf' catlon No~ 4/2006 as’ amendcd and Notlf catlon No 2/2008 '15 amcnded‘.‘-_'.'_"-_."_ o '
0 coexist in the books of l'iw and ale not mutually e*-ce]uswe Bolh lhc'_ S L
SR ‘.INOliﬂC'illOllS under con'51de|atlon alc 1n ex1stence snnultaneously and do not :; i
o :.have any [)lonSlOlls exciudmg the othei Thus both the Nouﬁcatlons co G‘(IS[_»'.—_.:: S -

j. : Asnnu]taneously n the: books of law The adjudlcatmg 1uthouty has not pomtcd__,-.j: o

out any p,owsmn undm the Cenu '11 Ex01se Act 01 Rnle thele UndCI whlch haq_ By

D .r I"No V(lS)Reb/RA les/01/2'o'1_5,_16: P

&?g'{




T }ﬁ-'ij('_?,_' -' SR ] FNo V(IS)Reb/RA c@us/omo’is.
'.'.?',..',_._‘}]lie Joint, Secxetaly, R
"2 ’Revisioh Application' Unlt

) OFI‘ ICE OF THE COMMISSIONER OF CENTRAL EXCISE MUMBAI III
4 " FLOOR VARDAAN TRADE COMPLEX MIDC WAGLT INDUSTRIAL ESTATE
R - . THANE 400 604 S :

67

'lhane the 10 08 2015

B Govériment ofIndla ,
- Mlnlstly ofl"mance
* Depar tment of Revenue

.- HUDCO Vishala. Bldg,, ‘B’ ng,

.. 6" Floor; Bhlkajl Carita Place, SRR 'j. S
B ‘._'RK Pmam New Delhl 110 066

MRS _'_'5‘__2 dl 20707, 2015 I, beg {0 submxt as under:-._-

Sub Pcrsonal Hearmg to be held on 11 082015 at 11 00 a.m.in Revnsmn .'T'_ ; e
' Apphcmon No F.No.198/80/12: RA: Cx in thc case of ] '
. Mls Clpla Ltd = leg SRl

I Sh S M Patel Assnstant COmmlssloneI (qus) Cenu '11 Excnse Munnbal IH '.‘:""_
ke _'_'-"'Comlmssnonmate “duly quthonzed by the. Punmpal Commxssmnel of Cennal Excise; Mu1nba1~__': R
¢ T CominisSionerate’ to' represerit-in ‘tespect. of Revasmn Appllcatlon FNO 195/80/12 RA(CX)

M/s Clp]a Ltd snudled at Muinbal Cenhal Mumbal 400 008 (helelmﬁel 1cfened to as‘f.' c

s the clalmant”) are melchant exporters ahd had’ ﬁled 1ebate ‘claim. indér: Rule 18 of the -~ -~ 7
.- said rules ‘with. Notfn., No. 19/2004 CL(NT) di...06.09.2004, bemg the duly‘pmd_‘-_-‘_‘.
- Phafmageutical goods (heremaftel refetred to as “the said. goods”) exponed ‘which. wergi .

. 'manufaetured and * ‘cleared from: their” manufaoturers preitises - ‘before | (he' Assti.

: ."--""Comm(Rebate) Cent1al Excwe Mumbal II] as 1he expmts were donc tlnough Mulundx | -

2 The brlefiacts ofthe case afe a§ follows ".‘ L ."- e i 1 B ::cf 2
SRR The 'lppellanls are merchant exponeis and h'we ﬁ]ed ]Cb’lte elauns undel Rule 18 of T “"_ T
e sald zules lead wntll Notfn No 19/2004 CE(NT) dt 06‘09 2004 f01 He duly p’nd -, :‘-,'
'_l‘ “on’ goods eVpOrted wh1ch were ma|1uf'10tured by’ M/s Medlolals Labs P Lid, and-i_f- S .
‘ '—"';"_Othels "lhe duty was pa]d @ ]0% under the Notlﬁcatlon No 2/2008 CE da[edi ‘
. I 3. 2008 as amended Howcve; the rebate sanctlomng aulhonty, has held lhat the.'_y'_ L L
R '-‘“_':z:":-effechve |ale of duty o the export goods was 4% wde Notfn No 4/2006 CE dtd .

] 01.03: 2006 as. amcnded Hence 1l1e c]annant Was ellglble fon 1ebate of duly @4% _:.-"'7‘_ .'-_ :
o " : ‘:‘_'_'.wde Nolfn No 4/2006 CE dt 1 3. 2008 as amended Howevel the :ebate claun was’
R L '1ejected on lhe grounds that m ARE l No.': 04/10 11 dtd 29 05 2010 the T

ch _apter headmg menttoned o the C Ex lnvo:ce ARE 1 and s]nppmg b]ll was:"_ S

: ".'_I"'.~d1ffe1enl o SRR S VO L

3 Bemg aggneved 1he appellanls h'we ﬁled appeal on lhc fo]lowmg glounds IR
(a) Notlﬁcanon No 4!2006 as’ amended and Notlﬁcahon No 2/2008 as amended“:_'.":_'- AR

coexlst in, the books of lavw- and me nol mutually excluswe Bolh ‘the o ‘
e :Notlﬁcatlons unden consulmatlon are m ex1stence snnultaneously and do not .
" have any prowstons excludlng the othel Thus both the' Notlﬁcatlons co- cxwt:.-_' " . ;. )
IR ‘snnultaneously in the: books of ]aw The- adjudlcatmg authouty has not ponncd RS .
R ks '-out any p; ov1510n undex 1he Centxal Exc;se Act on Rule thele undel wlneh h’ls ‘i_'3 . '




i the effect of 1equnlng the assessee to mandatouly avall the ettemptlon
Nottﬁcatton No 4I2006 CL dated l 3 2006 onIy ' '

(b) Rule 18 of Centlal Exc15e Rules 2002 grants 1ebate of exc1se duty

pald on goods exported The expoit: of goods is not in dlspute and the fact of I
payment of duty is, also not in dlspute Placed teltance upon decnsmn of- Gayatu R
- Laboratories feported in 2006 (199 ELT 73 (M. DR SRR
(c) The rebate sanctlonmg authorlty cannot questlon the assessment RN
-since the method of assessment of. Excnse duty on, the ﬁmshed goods has not
been chaltenged Rchance had been p]aced Upon the CBEC Clrculal Ne 5 1 0/
06/ 2000 CX dated 3 2 2000 A ;
_ - (d) Snntlar mattel had been dcc1ded in then fav0r by Conrnnssmncr of . i
R :'- Centie: Txcise - (Appeals) Muinbai Zorié-1 *in- the 0> -A: No SB(I?)I?/ MI/ 2011
S dated 21 3. 2011 and SB(36 41)36-41! MI/ 2011/ 1387 dated 3, 5 2011
B 4 I>elsona] heaung ifi the 1natte1 was ﬁxed on 29 02 12 Shu N1t1n Dube and BRI

-‘: Shu Prashant Mhatte employces of the company appeared on behalf of the appellahts and
o '_1elte| ated then subnnssnons and grounds of appcal They contended that dtffel ence in detatls of

[ .._~cla551f1t:at10n mentioned i in ARE-1 and -

-Sinppmg bills i$ techmcal and’ clencal nnstakes ]n snmlar cases the Commtssnonel (Appeal)

' _-:Mumbal Tand Pune havc accepted tlns eontentlon They subnntted ﬁnther w 1tten submlssmns
‘-Whlch are as- undel ~'_'- B x

o (a)The : matter is< a olassn" catton dtSpute The sard product food-".'._;‘ I

0 product cla531ﬁed unde1 chaptel ‘heading 21069099 of Central Excise Tariff Act 1985, .-

. However ‘while prepafing ‘bill at. custoni- by mistake 'said :poods--were - classified  as S

. ... plaumagceutical: goo s“under classification, as” :30031000;-which. was wrong: They have "L -t
- "also_made. an al}phcatton for. the amendment in slnppmg blll o change flotn.';.' S

e pha1 tnaceutrcal to od product

%b)The appe] lants have been glanted necessat y lrcense by concerned authouty undet o

ievention-of Food Adulteration Act; 1954, - All the-other: detalls liké batch No., - - -
S . Bross we (%ht net wei ght and: quantlty of productistallying with the ARE-1 and’

" coiicerned shippiig bill:’ The’ goods cleared ﬁom the fact01y has been expmted vnde
- __the concerned slnpplng bllt - y ,

o _(c ) The 1ebate sanottomng authortt has nelthet lssued an show caus“e notlce or, il

;2 given any.personal hearing and witl out follomng pt mcnp es of nattnal Justtce have
A rejected the appellants rebate clalm . A .

5 Belng aggueved the appellants ﬁled an appeal befone Comm]ss;onel (Appeals) on :..'....-‘-1? :

the followmg glOlll]dS L

- a, 'The two cons1gnments wcre exp01ted through two dlfferent por ts T het efme a palt rebate

RO clalm along with ol;glnal documents i.c. ARE: 1 & Exclse Invorce are. subnutted wn

ST concemed office-of the part of shipment.viz. Air-Caigo Complex Sahar and:INFYE: an-

o for the part- exported through CES,.Mulund- they have. submttted clalm on photocoples c
o ARE t And Exmse Invou:e duIy attested by Supenntendent L

. I_Smnlal mattet had heen demded in then favor by Marlttme Commlssxonel Mumbat ‘.'_ S
- vide 0-1-0 No KI11/683-R/2011 (MTC) dated 14, 12 2011 where clann IS subnntted o

AT photocoptes duly attested by the Supeuntendent

IR .‘"ci The rebate sanctlonlng authortty need to understand the pr acttcal dlfﬁculty of submtttm

smgle ougmal document at two dtffetent aulhorlttes N

P

—




T

Sy

Agamst the above O m A party ]),ICfCI'l ed an RA

' 6 A gtst of maJor observatton of Com1mss1oner (Appeals) m lhe subject 01de1 is as PR

follows

K '.;‘_. (1) ' iDuung the 1elevant penod Nolfn No 4/2006 Cl: as amended ptov1dcs for 4% T
T duty swhile Netfn. 2/2008 CE dt: 01.03, 08 :as amended p10v1des fm 10% adv. |
Duty.’ Appellants chose i pay 10% duty on- export goods Atis, 0n 1eeo:d that m'_‘_-:- SRR
the:past the appellants had pa1d duty @4% adv oit; goods exported lt is appal erit B
_'e'_-'they Lave. 1ntent1onally pald duty QIO% adv from cenvat . account w1th an, g | S
: f."_':-lntentlon to lecover hlgh lncldenee of duty pald on law matenals used m the SR

S manufaettue of such- export goods

The rate of duty on iriputs during. thie’ relevant perlod was 8%, _ 0% whlle duty on ﬁmshed o
" goods. was: 10%.. -Sinice the tebate of duty on the: finiished product is léss than the 1ale of S
.. duty “on mputs the - appellants -were - obviously savmg _credit' on: mputs ysed: in. the . .~ .- .
L .;-,manufactune of goods and the gaine’ was- gettmg aecumulated *In otder to: encash’ the saxd" R
. éredit through. rebate route they paid duty en export goods @10% Tt was ‘observed. that.‘.'.;f TRPUI
. the purpose of gtantmg, 1ebate undel C Fx Rules 2002 is not to grant aceumulatcd ccnvat e el
' -_cred1t credit in cash FL : o - SR
As. regalds the issue of d1serepaney iny descrnptlon and ehaptef hcadmg in- ARJZ I & PR
, 'slnppmg Bill, -i{-is.‘observed that-thie- nnpugned goods have. not, been. exponted by the. PPN
Y assessee hence the clalmant 15 not entltled to clalm rebate of exmse dutles BT R

In view: of the above Commlssmnel (Appeals) vxde O oA No BC/367/M III/ZOI] 12 " B
dt 13 03 2012 re}ected the appeal ﬁled by the elalmant and upholdmg the Orde1 m Ongmals RIS

lt is thelef01e ptayed that the Central Govemment lomt Secletary (Rev;smn Lo
Apphcatlon) may accept-the aforesaid 01de1 passed by the- Commlssmner (Appeals) afo; esaid-u" ETER
01der andleject the Rev1ew Appllcatlon ﬁled by the palty ST e L T

e

R ;' ' Assmtant Commlssmner (Rebate)
T N Central Exolse Mumb‘u 111

' 5, 3
momt‘_:ﬁ\m n

. [
- .'

»'lt: Sl
¥ O
'.-:h E
.' 1 - .

. .-."_-'.
N p

DL T s faithfully,
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. WRITTEN SUBMISION BEFORE THE HON'BLE JOINT SECRETARY, MINISTRY

OF FINANCE, DEPARTMENT OF REVENUE, HUDKO VISHALA BUILDING, B-
WING, BHIKAJI KAMA PALACE, R.K.PURAM, NEW DELHI-110 066

REVISION APPLICATION NO. 198/80/12-RA-CX

e A
AL LN

THE COMMISSIONER OF CENTRAL EXCISE, MUMBALHI - ‘“‘\ APPLICANTS

ol I 3 M
V%/ q e, ‘r’.- "ad gy LEX LNFY \

M/s. CIPLALTD

\\ RESPONDENT

MOST RESPECTFULLY SHEWETH; -
4. of Rgv.‘&‘
1 filed by the Hon'ble

Commissioner of Central Excise, Mumbai-IIl against Order-In-Appeal No.
BC/286/MUM-III/2011-12 dated 31.01.2012 passed by Commissioner

1. The abovementioned Reviiion App

\ 2

{Appeals) of Central Excise, Mumbai-lll, in respect to Order-In-Original

No.137R/RM/AC (RC)/M-I1I/11-12 dated 31.10.2011. We humbly-submit that,
this submission may also be taken on record for the purpose of deciding the
above Revision Application,

Brief Facts & Issue:-

1. We M/s. Cipla Ltd is manufacturer as well as merchant éxporter. We
procured goods on loan license basis from various manufacturer situated
across the country (hereinafter called as “Supporting manufacturer”).
Further, as we are principal manufacturer, the raw material and packing
material are supplied by us to the supporting mﬁnufacturer

2. In this case, we have we have cleared #e//fconsignment from our own
manufacturing unit situated at L-139 tp'/.lff146, Varna Industrial Estate,
Goa on payment of excise duty @10% as per Notification No. 2/2008-CE
dated 1.3.2008 instead of 4% as per Notification No. 4/2006-CE dated
1.3.2006 and same has been exported through CFS Mulund port.

3. Accordingly, we claimed rebate with Maritime Commissioner of Central

%\Qg Excise, Mumbai-llI, as the CFS mulund port comes under their

Jurisdictional (hereinafter called as “Rebate Sanctioning Authority”)

. Further on scrutiny of said rebate claims, the rebate sanctioning authority
by passing Order-In-Original No. 137R/RM/AC (RC})/M-I11/11-12 dated



10.

31.10.2011 has rejected our entire rebate claim on below grounds. Copy
enclosed as Annexure-A '

4.1 That manufacturer have cleared goods on payment of duty @ 10% as
per Notification No. 2/2008-CE dated 1.3.2008 instead of Notification
No. 4/2006-CE dated 1.3.2006. '

4.2 'The claimant have availed double benefit i.e. claimed drawback as
well as Cenvat Credit therefore, the claimant are not entitled for the
rebate of Central Excise Duty.

Being aggrieved by the Order-In-Original No. 137R/RM/AC (RC)/M-III/11-
12 dated 31.10.2011, we have preferred appeal before Hon’ble
Commissioner (Appeals) of Central Excise, Mumbai -III.

However, the Commissioner (Appeals) of Central Excise, Mumbai III by
passing  Order-In-Appeal No. BC/286/MUM-III/2011-12 dated
31.01.2012 has decide mater related to drawback in our favor with
direction to sanction our rebate claim to the extent of 4% and remaining 6%
amount by way of Cenvat credit. Copy of Order-In-Appeal dated 31.01.2012
enclosed as Annexure-B.

Being aggrieved by the portion of said Order-In-Appeal dated 31.01.2012,
we have filled revision application with your office for sanctioning the
balance 6% rebate claim by way of cash.

Also, being aggrieved by the said Order-In-Appeal dated 31.01.2012 the
revenue also filled the revision application in matter of drawback with your
office.

Further your office also by passing G.O.I Order No.1568-1595/2012-CX
dated 14.11.2012 has upheld the decision given in Order-In-Appeal dated
31.01.2012 to sanction our rebate claim to the extent of 4% and remaining
6% amount by way of Cenvat credit. Copy of G.0O.I order dated 14.11.2012
enclosed as Annexure-C. As we want entire rebate claim to be sanction by
way of cash, thus we have filled the writ petition before Hon’ble Bombay
High Court and has been pending till date.

As per the directions of G.O.I Order dated 14.11.2012, we have requested
to the rebate sanctioning authority to sanction our rebate claim to the
extent of 4% initially rejected in drawback matter.




Submission

In this matter, the revision application filled by us has already been decided by
your office vide G.O.I Order No.1568-1595/2012-CX dated 14.11.2012. Also,
the department has accepted the same and by passing Order-In-Original
No.219R/SKM/DC (RC}/M-II1/13-14 dated 13.12.2013, said rebate claim we
have been sanctioned to the extent of 4% by restricting over and above . Copy
of Order-In-Original dated 13.12.2013 enclosed as Annexure-D. Therefore, we
request you to take this submission at your records. As the said matter has
already been decided and settled, hence we are not attending the personal

hearing.

PRAYER
In view of the above, it is respectfully prayed that the Hon'ble Joint Secretary

(RA), Ministry of Finance may be pleased to:

(a) Drop the proceeding initiated against us;

(b) Upheld decision given by your office vide G.O.I. Order No.1568-1595/2012-

CX dated 14.11.2012;

Authorized Sign Moty
Respondent
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BY REGISTERED POST A D

OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE {APPEALS),
MUMBAI-III, 5TH FLOOR CGO COMPLEX CBD BELAPUR NAVI MUMBAI-

4006 14

TEL: 27560150 ‘ _ o FAX: 27565909

wﬁﬁéaﬁﬁmmﬂmmmiﬁaﬂam%nﬁm@ﬂﬁ:ﬂ%mwmm |
0} areer ar e ST Wegd T W s |

Any person aggrieved by this Ordcr-m—Appca.l may file an appeal/ apphca.non 1o the a.uthomy
as the case may be;-

0} mmmpﬁmw

mwmmﬁm1944ﬁm35u%m:ﬁ%amuq:mff%aﬁﬁ‘um3sEﬁaﬁmm(l)
% W9 WS & Sfwia [HON AT, W WY, W WeR, T s, uﬂﬂwaﬁmmﬁmmﬁ
T3 IR TR, i i SORRRT, wog v el w¢ Rt 1 W

(1) (i} Under Section 3SEE of the Central Excise Act 1944, an appcal lies to the Joint Secretm‘y to the
Government of India, Ministry of Financs, Department of Revenue, Jeevan Deep Buﬂding, Parliament
‘Street, New Delhi-1, if such order reIa.tcs to:

) wﬁmaﬁmﬁ%mﬁﬁwiﬁmﬁwﬁ%ﬁ@mmmmﬁmﬁéﬁmﬁﬁ@
WWETFR § 9 ¥ 9 g i m%wmwﬁ%w%@mﬁﬁm%wﬁﬁ
WA W Xfar 3 SO EY 6

(8 & case of loss “of goods where thc loss occurs in transit from 4 factdry to a warehouse or to a
warchouse or o another factory or from one warehouse to another, or during the course of
processing of the goods in & warehouse or in storage, whether in a factory or in a warehouse;

@) w%wmﬂwmn&wﬁﬁuﬂ%mmmm%ﬁmﬁﬁmmmﬁ‘mﬂmm%-
Riz % et § STt v & an Rt o W R Praffa 41 ‘

{(8) - A rebate of duty of excise on goods exportcd to any country or territory outside India or on
excisable materials used in the manufacture of goods which are exported to any country or -
territory outside Indza,

() AR O T TR TR R e 5 A (T 1 e ) Gt e SR e 8
fe)  goods exported outside India {except to Nepal or Bhutan) without payment of duty;

(@) ﬂﬁ#mﬁmmw%wﬁ%fmaﬁm{a%&zmﬁnﬁéaﬂt&&aﬁaa’fmmqéﬁﬁq%
S G, oI % W ke 8, a}mummﬂﬁmaﬁﬁm(ﬁz) 1998 1 URT 109 TW
Torge foog T g . o

(d}  Credit of any duty allowed to be ut:lmcd towards payment of excisé duty on final product under
the provisions of this act or the rules made there under and such order is passed. by the

Comumissioner {Appeals) on or after thc date appointed tnder Sectmn 109 of the Finance (No.2)
Act, 1998, ,

@2 e IR (sma)ﬁzmaa‘r 2001%ﬁnw9ﬁmﬁﬁﬁemmwsﬁwmw‘fﬁ 4T
SR % N 3R, mmamm%mmmﬁaam%mmmﬁmmmlm

magmsaﬂgawﬂé%mumssﬁﬁ\rfﬁaw%wm%wﬁsma‘imﬁfﬁqmvwaﬁuﬁ?_
ft gt Ry

The above apphcanon shall be made in duplicats in Form No EA-8 as specified under Rulc,Q of Central
Excise{Appeals) Rules, 2001, within 3 months from the date on which the ordar sought to be' appealed against is conununicated
and shall be eccompanied by two copies of each of the Order-in-Original (0-I-0) and Order-in-Appeal (O-1-A). It should also

be accompanied by a copy of TR-6/GARY Challan evidencing payment of prescribed fee as prescribcd under Section 35-EE of
CEA, 1944 under Major Head of Account. _
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(3)mwmm%maﬁmmmmmﬁ3@ma, a"r‘mzool.- & IRF TG T 5 T O
9T R A1 8 @ 1000/ 37 7o T F ey | '

{(3) The revision application shall be accompanied by a fee of Rs 200/- whers the amount involved js Rupees One Lac or less
and Rs 1,000/ where thie amount involved is mora than Rupees One Lag, o

@ =g, ﬁqmw@mmﬁ_m%nﬁm@m‘z) :
Appeal to Customs, Excise, & Service Tax Appellate Tribunal (CESTAT) :
() 5t TR Y AP 1944 7 oy 358357 ety

Under Section 35B/35 E of Central Excise Act,1944 an appeal lies to -

'(a;)mﬁaﬂwqa‘{aiaﬁﬁmﬂﬁm'mm. mmmmmaﬂ?ﬁamaﬁﬁﬁw

Wit % wfeT =it 1.3, . ¥, 707 7 Reed-1 1

(2) The Special Bench of Customs, central Excise & Service Tax Appellate Tribunal of West Block Noz, R K Puram; New Delhi-1
in all matters relating to classification and valuation; : :

@) ‘mvﬁaiz1($)ﬂmw'm=%maﬁatﬁﬁ%mﬁm'm;mmm'q&m

SR =R (Fwde) o wiew e ds § fad i, wdw, 4 . @ Tl U AR S () T,

4000091 - L

{b) To the West Regional Bench of Customs, Excise & Service Tax Appcl]aie Txibunal (CESTAT) at 3rd floor, Jai Centre, P.

D’mello Road, Masid(E) Mumbai - 400009, in cass of appeals other than as mentioned in para 1(a) above.

@ ¥ s eR(sta) frmeet, 2001 ¥ fraw 6 3 stwty B e v Frdrete =t 3 andher
W91 HE U3 F w fie v onder apfaw . et w el I Yo /qut SRR o it wee S I IT

W IER FTR, T T 1000/ YT, T w0 5 TR 50 7 7% R 8 T9T 5000/ 7 W ¥9C 50 T}

Aftr R T FIX 10,000/ F Y T TR & 7w R Taife $ 3w F ok W R o o | R IR I
TR Tt aee R S R mw w D, el S =t 4t s fe & 1w xaw = §
S 1 35 W 9L 500/ [T S5 7w o - o |
() The appeal to the Appc_lléte 'I'ﬁhunal (CESTA’I‘) ;éﬁall"b'eﬁ]cd in'quadmplfcate. in Form No EA 3 25 prescribed under Rule § of

Central Excise (Appeal) Rules, 2004 and shall be accompanied by 2 fae of Rs. 1000/ Rs 5000/~ and Rs 10,000/- where amount of duty/
penalty/demand/ rggmd is upto Rs.5 Jacs to 50 lacs and above Rs 50 Lacs respectively in the form of crossed bank draft in favour of the

Assistant Registrar of the Bench issted by any mominated public sector bank payable at the place where the Bench of the Tribunalis

situated. Application made for grant of stay shall be accompanied by afes of Rs 560/~ |

() AR ET IR 7Y o el wmAT B d A, e T 0 B R mwaﬁmm@%m
ST 7 5 B0 gL o 13 forear et ol Q ap 3 o wpemRafr andtefty =renforaor 3 o ardrer o e weEw
H T ST e S | | - -

(3) In case the Order covers a-yuember of Orders- in Original (O-1-O)fee for each O-I.O should be paid in the aforesaid manner

notwithstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt as the case may be, is

filed to avoid scriptorial work.

(4)=mm%r_w s, 1970 7o e 2 SR 1 m%mﬁmm.mmmmwm
ToTRef frofe s S S RY F R 5% 3 T A W6 550 R w1 = Yew Rae an dm Ak

One copy of application or OIO as the case may be and the order of the adjudicating authorify shall bear a court fee stamp of Rs 6.50
as prescribed under scheduled 1 item of as amended, :

0 ¥ T, et e Y e e sl e () e, 1982 % Rifte Fre o ok
A SR o e 2, S 5 e o W e 2 BB w8 '

Attention is also invited to the rules covering these and other related mmatters contained in the Customs, Central Excise & Service

Tax Appellate Tribunal (Procadure) Rules, 1982,

U

O
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE (APPEALS)
- MUMBAI-III 5t Floor CGO Complex, CBD Belapur
Navi Mumbai-400614
Tel: 27560150 Fax: 27565909

F. No V3 (A) 227/MIII/ 1

Dasei 1%

Appellants A ' :. M/s. CiplaLtd.,, . - ‘\ \\
Respondents : Assistant Commissioner (Rebate),
‘ Central Excise, Mumbai-ﬂIII .
Order appealed against : 137/R/RM/AC (RC) MIII/11-12 dated
. -31.10.11 .
Date of Personal Hearing - : N.A/

’ ORDER-IN;APPEAL NO. BC /Z-g § / MUM—III /2011-12 |

The appellants mentloned here-m-above have filed the appeal against the '
following Order-in-Original passed by Assistant Comm.tssmner (Rebate), Central -
Excise, Mumbai-Ill, reducing as well as rejecting the rebaté. claim under the

- provisions of Section 11B of the Central Excise Act, 1944 (said Act) read with Rule -

18 of the. Central Excise Rules, 2002 (said Rules) and Notification 1ssued there
under . Details of the relevant Order in Original are as follows: B
Sr.No Order—m-ongmal No and | Rebate claimed Rebate restricted |

date Rs, and.  rejected
: item. o
- ' . Rs. -
1 | 137/R/RM/AC(RC)/ M- 4,00,554/- | 4,00,554/-
III/11-12 da.ted.Sl.l’O.ll‘ : o '

Brief facts ‘of the case are that the appellants have exported goods :
manufactured in their own factory sxtuated at Plot No. L"139 to L-146, Verna
Industrial Estate, Goa and have filed rebate claims under Rule 18 of the said Rules
read with Notification No.19/2004 CE (NT) dated 6.09. 2004 for the duty paid on -
the goods exported. 'I‘hey have paid duty @4% on the goods cleared for home
consumption in terms of Notification No 4 /2006 da.ted 1.3.2006, as amended,
whereas for exports they have paid duty @ 10% under the Notification No 2 / 2008-

' CE dated 1.3.2008, as amended The rebate sanctxomng authority has held that

they are eligible for rebate of duty paid @ 4% only. However, the lower adjudicating
authority has rejected the rebate claim on the grounds that the claimant has:

availed double benefit i.e Drawback as well as Cerivat credit.




}

2.

3.

Being aggrieved, the’ appellants have filed appéai on the follo‘winé gfounds,:

al

bj

g

h)

-

k)

When ‘two notifications; which afe mutually exclusive; coexist in the

_bocks of law, the assessee has optidn to choose any one of them.

When .pluralities of exemption are available, the assessee has - the
option to choose any of the exemption, even.if the exemption SO .

chosen is generic and not specific. This legal position is well’ settled by

the Apex Court in the case of HCL Ltd reported in 2001 (130) ELT
405(SC). .- . | o
Notification No 4/2006, as amended and Notification No 2/2008, as
amended coexist in the books of law and the assessee has the option
to avail any of the notification. ‘The . adjudicating authority has not
pointed out any provision under the Central Excise Act or Rule there
under, which has the effect of requiring the assessce to mandatorily
avail the exemption Notification No 4/2006-CE dated 1.3.2006 only.

Rule 18 of Central Excise Rules, 2002 grants rebate of Excise duty
paid on goods exported. The export of goods is not in dispute and the
fact of payment of duty is also not in dispute. They placed reliance
upon decision of Gayatri Laboratories reported in 2006 (1 94) ELT 73

(1}. ' : ‘

The rebate sanctioning authority cannot question the ‘assessment.

' The reliance had been placed uponn the CBEC ‘Circular No

510/ 06/2000-CX dated 3.2.2000. ‘ : :
Similar matter had been decided in their favor by Commissioner )
Centre Excise (Appeals), Mumbai Zone-1 in the OA No
SB(17)17/Mil72011 dated 21.3.2011 and SB(36-41)36-41/MI/ 201 1/
1387 dunted 3.5.2011. . o o
they had claimed duty drawback only for Customs component and
not for Excise component and the said facts had not been denied by
the adjudicating authority. . o o
shipping Bills indicate that the duty drawback has been claimed only

for Customs components.

rule 18 of CER 2004 does not provide rej'ecti'on'of rebate claim on the
ground. of -simultaneous availment of duty drawback benefits under
Drawback Rules. ‘

_ proviso to Sub-rule (1) of Rule 3 of Drawback Rules q:lealey_provides '

for adjust.inenf/ reduction in amount sanctionable as drawback where
double benefits in respect of taxes considered. :

.issue no more res integra. Relied upon the case laws of Bemiy Impex

Pyt Ltd (2003(154)ELT-300(G.O.L)Munot. Textiles(2007(207)ELT-

" 298(G.0.]) & Associated . Dyestuff = Inds . Vs. .

CCE,Ahemdabad(2000{117)ELT- 732.
there is no provision under Central Excise law for rejection of rebate .
on the ground of claiming duty drawback i.e. for double benefit.

The appellants, while filing the appeal requested to decide the matter

‘without pei'sonal hearing as the said matter is alréady decided in their own cases.
4. on rece ;

I have gone through the impugned Order and evidence on record. The issues

to_ be decided are:

i) whether the duty paid in excess of 4% can be rebated in cash. .
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i) whether the appellants were entitled for rebate of Excise duties
paid ‘on exported goods, when they have simultaneously
claimed the drawback of Customs duties .
5. Regarding the first issue, the contentmn of the appellant is that the
notification No. 4/2006 & 02/2008 co-exist and are not mutuaﬂy exclusive. Also. as
per CBEC circular No 510/06/ 2000/ CX dated 03.02.2000 the rebate sanctxomng
authority cannot question the assessment but has to cxamine only a.drmsmblhty of
rebate of the duty paid’ on the export goods.
6. In this regard 1 find that during the reIevant penod Notlﬁcatlon No
04/2006/CE as amended provides for 4% duty while Notification No. 02 / 2008/CE
dated 01.03.2008 as amended provides for 10% duty. Appella.nts chose to pay 10%
duty on export goods. It is on record that in the past the appellants had paid duty

@ 4% on goods exported. It is apparerit 'they have intentionally paid duty @ 10%

from Cenvat account with an intention to recover high incidence of duty paid on
raw materials used in the manufaehdre of such exports goods. ‘The‘ rate of duty on
inputs during the relevant period was 8 % & 10% while duty on ﬂmshed product
was 4%. Since the rate of duty on the finished products being less than the rate of |
duty on the inputs, the appellants were obvmusly saving credit on inputs used in
the manufacture of goods and the same was gettmg accumulated. In. order to -
encash the said credit through rebate route they paid duty on export goods @ 10%.
Here I observe that the purpose of granting rebate under- Central Excise Rule 2002
is not to grant accumulate Cenvat credit in cash. .'I‘h‘erefore original authority has

correctly granted admissible rebate in cash.

7. The facts of the instant case are 1dentlcal to the decision of Hon'ble. Pun_jab &

M

Haryana High court in the case of M/ s Nahar Industrial Enterprices Ltd 9009(235)
ELB-QQ(P&T-I) In that case the exporter was manufactunng cotton yarn. Effective
rate of duty was 4 % while tariff rate was 16 %, The Sald manufacturer chose to
pay tariff rate instead of effective rate. It was held by the Hon’ble High Court held

~_that rebate rebate of higher duty paid on export goods which was not payable, is

not admissible. Refund of excess paid duty/amount in Cenvat credit to appropriate.

8. As discussed in forgomg para, the basxc purpose of appellants in paymg
duty higher rate of duty is to encash the accumulated anutilized Cenvat credit.
Now I would discuss the relevant provisions relating to export.

Rule 18 of Central Excise Rules, 2002 provides for rebate of



excise duty paic on the export goods as well as the dutjr paid on the materials |
used in the manufacture of export goods subject to the procedure, limitations and
conditions specified in the notification. Notification No. 19/2004 — CE (NT)
dated 6.09.2004 provides for p'rocedure_s like conditions and limitations
for grant of rebate in respect of goods on which duty of -exci'st‘a is paid.'
Notification No. 21/2004-CE (NT) dated 6.09,2004 discusses about grant of

rebate on the inputs used in the manufacture of exempted export goods.

(i) Rule 19 of Central Excise Rules, 2002 provides for export @f goods
without payment of duty subject to such conditions, safeguards and
procedure as may be préScribed by notification. In this regard, Notification
No. 42/2001—CE (NT} dated 26.06.2001 was issued, prescribing coriditions and

“procedure for export of dutiable goods under bond without payment of duty.'.

(i)  Rule 5 of the Cenvat Credit Rules, 2004 provides that if the -goods' are
exported under Bond or LUT, the Cenvat Credit may be refunde@ if the same
can not be utilized for payment of duty on clearances for home consumption.
This provision has been made to ensure that the duty paid on the inputs used
in the manufacture-of dutiable export goods is refunded through Cenvat Credit

route.

9, Rule 5 of the Cenvat Credit Rules, 2004 reads as under:-

“Where any input or input service is used in the manufacture of final product

. which is cleared for export under bond or letter of undertaking, as the case

may be, or used in the intermediate product cleared for export, or-used in
providing output service which is exported,the CENVAT credit in respect of the

input or input service so used -shall be allowed to be utilized by the
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manufacturer or provider of output service Towards payment of

(i) duty of excise on any final product cleared for home consumption or for
export on payment of duty; or

(ii) service tax on output service, and where for any reason such
adjustment is not possible, the' manufacturer or the provider of output
service shall be allowed refund of such amount subject to such
safeguards, conditions and limitations, as may be specified, by the
Central Government, by notification: '

Provided that no refund of credit shall be allowed if the manufacturer or provider
of output service avails of drawback allowed ‘under the Customs and Central

EXsise Duties Drawback Rules, 1995, or claims rebate of duty under the
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Central Excise Rules, 2002, in respect of such ditty; or claims rebate of
service tax under the Export of Service Rules, 2005 in respect of such tax. -

10. It is evident from said rule 5 thaf'refund of Cenvat Credit is

permissible in cash only where inputs are used in the manufacture of export

| goods and the manufacturer is unable to use Credit towardé payment of duty

for home clearances. Such cash refund is allowed because the excise duty

paid on the inputs are used in the manufacture of export goods is rebated

: under rule 18 and in tune with said provisions; the credit of duty paid on
’ [ inputs used in export goods is refunded through Cenvat Credit route. There is no

f . provision for refund of Cenvat Credit balance, if the inputs are not used in
the manufacture of export goods. In this regard, I rely on following

judgments of Hon'ble Tribunal:-

(i} Purvi Fabrics & Texturise {F) Ltd Vs CCE [2004(172)ELT 321 (Tri-Del)]
(ii) CCE Vs Rama Industries [2009(238)ELT 778(vi-Del)] |
(iii) Futura Fibres Vs CCE [2009(233) ELT 466(Tri-ChennaW

'11. In the presemnt case, the appellant on export goods paid duty at higher
rate only to en-cash the cenvat credit which is in balance because the rate of
duty on the goods cleared for home consumption is much lesser than the rate
of duty on the inputs. Therefore, as per aforesaid judgments of Hon'ble
Tribunal, the question of refund. of such unutilized Cenvat credit does not arise.
In fact, the said unutilized Cenvat credit is on account of duty paid by
their input manufacturers and not by the appellant. Therefore, the
appellant can not claim refund of said duty. If the appellant felt that the rebate
@ 4% duty was less than the duty paid on their inputs, they could have
l%', availed refund of such duty paid on the inputs used in the manufacture of
export goods under rule 18 of Central Excise Rules, 2002 in place of paying
duty @ 10% from the Cenvat Credit Account. Theéy could have also-got the
Brand rate of Drawback fixed under the Customs, Central Excise Duties and
Service Tax Drawback Rules, 1995 equal to duties and Service tax paid on the
inputs and taxable services but can not encash the unutilized Cenvat credit

through rebate route.

12. In view of the aforesaid position of the law, I find that the appellant
are eligible for cash refund of duty equal to duty payable at the effective rate of
duty @ 4%. ' :

13, Regarding the issue of simultaneous availment of duty drawback benefits
S Well as claiming rebate under Rule 18 of the Central Excise Rules 2002, the
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appellant has contended that they had claimed Drawback on Cuétoms éomponent
only. In this regard, Condition No. 6 of Notification No. 84/2010-Customs (NT)
dated 17.9.2010 reads as under: ' '

14.

«(6) The figures shown under the drawback rate and drawback cap

appearing below the column spDrawback when Cenvat facility has not -

been availed” refer to the total drawback (customé, central excise and
. service tax component put together) allowable and those apﬁeqring
under the column “Drawback when Cenvat facility has- been availed”
refer to the drawback allowable under the customs component. The
difference between the fwo columns refers to the central excise and
service tax component of drawback. .l_'f the rate indicated is the same in

both the columns, it shall mean that the same pertains to only customs

component and is available irrespective of whether the exporter has

availed of Cenvat or not.”

Further, the CBEC vide Circular No 35/2010 dated 17.9.2010 has clarified

the following:

15.

“d) The e@irh’er Notiﬁcation No. 103/2008-Cus. (N.T.), dated 29-8-08 as
amended) provided that the rates of drawback i the Drawback Schedule

would not be applicable to products manufactured or. exported by availing the

rebate of Central Excise duty paid on materials used in the manufacture of
export goods in terms of Rule 18 of the Central Excise Rules, 2002, or if such
raw muterials were procured without payment of Central Excise duty under
Rule 19(2) of the Central Excise Rules, 2002. References have. been received
that exporters are being- denied 1% of drawback, which is the customs
component of the AIR drawback, on the basis of the above condition although
the manufacturers had taken only the rebate of Central Excise duties in
respect of their inputs/ procured the inputs without payment of central excise
duties; and the Customs duties. which remained unrebated should be provided
through the AIR drawback route. . R

The issue has been examined. The present Notification No. 84/2010-Cus.
(N.T.), dated 17-9-2010 provides that customs component of AIR drawback
shall be available even if the rebate of Central Excise duty paid on raw
material used in the manufacture of export goods has been taken in terms of
Rule 18 of the Central Excise Rules, 2002, or if such raw materials were
procured without payment of Central Excise duty under Rule 19(2) of the
Central Excise Rules, 2002.” -

The provisions of Notification No. 84/2010(NT) dated 17.9.2010 read with

the circuiar dated 17.9.2010 would indicate that the e;époriers were entitled for

‘f%;?&&ﬁi duty component of AIR even if they have filed claim for rebate of Excise

g issue of simultaneous availment of drawback of Customs_component
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and Rebate of Excise duty was also decided by Reversionary Authoﬁty, even before
issue of Notification No 84/2010- Cus (NT), in-the case of Benny Impex Put Ltd.
{supra), wherein it was held that: '

‘8.5 The respondents have exported the 1mpugned goods under claim of
drawback under Drawback Rules in force and responderit’s rebate claims
-were rejected on this ground only by the adjudicating authority. On this issue,
Gout. would observe that the respondent claimed and received drawback of
customs duty portion and this cannot be basis for denial of rebate of Central
Excise Duty on the goods removed for export as clarified vide Circular No.
203/43/96-CX., dated 9.5,96 issued by CBEC. Hence, Gout. agrees with the
findings and order of the impugned order-m-appeal passed by the
Commissioner of Central Excise {Appeals)”

The Revenue has not contended that the above said decision Has been éhallenged
by them. Alsc it is not the Department’s case that the exporter has claimed bigher
rate of drawback than the rate admissible where Cenvat credit on inpufs is
availed. In view. of the above discussion and case laws referz_'ed, I find that the
appellant are entitled for rebate claim of Excise duty even when they have taken

the drawback of Customs portion only.

16. In v1ew of the-aforesaid position of the law, I find that the appellant

~are ehgxble for cash refuind of duty equal to duty payable at the effective rate of

duty @ 4%. The balance amount paid is allowed by way of credit in Cenvat credit
account of the appellant’s manufacturing unit from where the goods were

marufactured and cleared for export,
The appeal is decided on above terms.

' (Bhéraﬁ Chavan)
Commissioner (Appeals)

(BY R.P.A.D.)

To .

/s. Cipla Ltd.,
L.D.Building, Mehra Estate,
Asha Usha compound,
LBS Marg, Vikhroli (W), Mumbaj —
Copy to :

The Chief Comrnissioner of Central Excise, Mumbai Zone-1I

The Cornnrns.%B ner of Central Excise, Mumbai-Ill Commissionerate.
The Deputy hmss.ioner (Rebate}, Central Excise, Mumbai-III
oc/sc. '
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£ No.195/188,199 to 210, 381 to 384; 507,598, 599 600-601, 603, 605, 729, 730, 732-733/12-RA
GOVERNMENT OF INDIA .
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
"' "6 FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

Date of Issue/’é}fl“t_——-

Ordgr No. 1S68- 1598 /2012-CX dated __1Y .12 of the Govefnment of India, passed By
Shri D. P. Singh, Joint Secretary to the Government of India, under Section 35 EE of the Central
Excise Act, 1944. :

Subject : Revision Application filed under Section 35 EE of the
Central Excise Act, 1944 against’ orders-in-appeal No. as
reflected in the given table of this order passed by

Commissioner of Central Excise (Appeals-1), Ahmedabad

Applicant : M/s Cipla Lid., Mumbai
Respondent : Commissioner of Central Excise, Mumbai-1I1
-




These revisio’n applications are fi
against the orders-in-appeal passed by Co
Mumbai-III, CGO Com

(¢

F.No.195/188,199 t0 210, 381 to 384; 597 598
299, 600-601, 603, 605, 729, 730, 732-733/12-RA

- ORDER

led by applicant M/s Cipla Ltd., Mumbai
mmissioner of Central Excise (Appeals),.
plex, CBD, Belapur, Navi Mumbai as detailed below in the Tabie

A and Tabie B:-
Table ‘A’
Sr. No. | Revision Application No. Revislon Application filed against | Total No. of RAs
, order-in-appeal No. & Date
1 195/188/12 BC/358/Mum-I11/11-12 29.02.12 1
2 195/199/12 BC/286/Mum-111/11-12 31.01.12 1
3 195/200-201/12 : BC/287-288/Mum-III/11-12 14.03.12 | 2
a 195/202-;0_8/ 12 BC/349-3SS/Mum-I_II/11-12'29.02. 12 |7
5 195/209-210/12 BC/359-360/Mum-III/ 11-1229.02.12 | 2-
6 195/599/12 BC/14/Mum-I11/11-12 20.04.12 1
7 195/729/12 BC/388/Mum-IT1/11-12 29.03.12 1
8 195/733/12 BC/396/Mum-111/11-12 29.03.12 1
16
Tahle 'B’
Sr. No. | Revision Application No, Revision Application filed against Total No. of RAs
order-in-appeal No. & Date
1 195/381/12 BC/276/Mum-I11/11-12 30.01.12 1
2 195/382-383/12 BC/277-278/Mum-111/11-12 30.01.12 .
3 195/384/12 BC/357/Mum-I11/11-12 29.02.12 1
4 195/597/12 BC/12/Mum-II1/2012-13 20.04.12 1
5 195/598/12 8C/13/Mum-I11/11-12 20.04.12 1
6 195/600/12 BC/22/Mum-111/2012-13 27.04.12 1
7 195/601/12 BC/26/Mum-111/2012-13 30.04.12 ) 1
8 195/603/12 8C/07/Mum-111/11-12 20.04.12 1
9 195/605/12 BC/09/Mum-I11/2012-13 20.04.12 1
10 195/730/12 BC/389/Mum-111/11-12 29.03.12 1
11 195/732/12 BC/391/Mum-ITI/11-12 29.03.12 1
12

SR

-
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2. Briefly stated the facts of these cases are that 'M/5' Cipla Ltd., Mumbai are
a merchant exporter, exported the goods manufactured by M/s Cipla Ltd., Goa and

some other manufacturing Units and filed rebate under Notification No. 19/200.4—(:E(NT) .

dated 6.09.04, issued under Rule 18 of Central Excise Rules, 2002, 'read with -Section
11B of Central Excise Act, 1944. The manufacturer paid duty on said exported P&P
Medicaments falling under Chaptef 30 @10% in pursuance of Notification No. 2/2008-
CE dated 1.03.08, as amended. Whereas the effective rate prescribed under another
Notification No. 4/2006 dated 1.03.06, as amended was @4% or 5%, The manufacturer

was paying duty @4% or 5% on home consumption clearances in terms of Notification
No. 4/2006-CE dated 1.03.06, as amended and @10% on gb ds cleared for e_xpoft as
per Notification No. 2/2008-CE dated 1.03.08, as amended. Exporter also claimed
drawback on exported goods in respect of cases mentioned in Table ‘A’ of para 1. Inall
cases of Table ‘A’ and B, the duty was required to be paid at 'te_ffectivc-;'rate of duty @
4% or 5% at the re!eyant,tlimé' and .‘t,hey_hqid"fﬁe excess duty@ 10% The;_efore,.

chow cause notices were issued to the manufacturer for rejecting the rebate claims.

2.1 After due process of law, the Originél authority decided as under :-
2.1.1 In case at Sr. No. 4 of Table A, rebate c!ai‘mpf duty paid @ 4% was
allowed and batance claim was rejected. The drawback claim of custom portion at AIR

rate was held in order.

2.1.2 In all other cases of Table A, the rebate__.ciaims‘wefe rejected since the
duty drawback at AIR was availed. | : ‘
2.13 In cases of Table B, the rebate claims of duty paid at gffective rate of duty

@ 4% or 5% was allowed and balance claims were rejected:

3. Being aggrieved with these orders-in-original, appeals were filed before

Commissioner (Appeals) as under :- - |
3.1 In case at Sr. No. 4 of Table A, department filed appeal on the ground

. that rebate cannot be allowed when duty drawback is already claimed. Commissioner
(Appeals) allowed the appeal of department.

3
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3.2 In" other cases of Table A, apphcants filed appeals on the grounds that
they are eligible for rebate claim of duty paid at 10%. Commissioner (Appeals)
rejected the appeals on the ground that: applicants did not produce documents like
shipping bills, ARE-1 for verifi cation.

3.3 In all cases of Table B, applicants filed appeals claiming rebate of duty
paid at 10%., Commissioner (Appeals) allowed the rebate claims of duty paid at 4% or
5% and balance claim-were allowed as recredit in the Cenvat Credit account of the
concerned manufacturer. 7 :

4. 'Being aggrieved. by the impugned orders-in-appeal, the applicants have
filed these revision appfieatidns under Section 35EE of the Central Excise Act, 1944
before Central Government on the following common / identical grounds :

41 When both the nottf catlons co-exsst srmultaneously and do not mutually
exclude each other, an assessee has an optzon to. choose whlchever is benef' cial. When
,piurahtles of exemption are avallabie, the assessee has the optfon to choose any of the
exemption, even if the- exemption so chosen is generlc and not specific,

4.2 The tariff has not been amended by any. Act of Parliament. When two
Notifications — which are not mutuaily . exclus:ve ~ co—eXist in the books of faw the
assessee has option to choose any one of them.

(i) In other. words when both the Notifications co-exist simuitaneously and
do not mutiaily exclude the other, they had option to choose between the
aforesaid. notlf catlons When' ‘pluralities of exemptzon are available, the assessee
has the option to choose any of the exempt;ons even if the exemption so
chosen is. generuc and not specific. The above legal proposition is well settled by
the Supreme Court in HCL Ltd, vs. Cotlector of Customs, New Delhi - 2001 (130)

ELT 405 (SC), wherein it was held that - "“7he question in these appeals is covered in
favour of the applicant by the order of this Court in Collector of Central Excise, Baroda V Mdian
Petro Chemicals [1997 (92) ELT 13]. Where there are two exemption notifications that cover the
goods in question, the assessee is entitled to the benefit of that exemption notification which

4
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gives him greater relief, regardiess of the fact that that notification is general in its terms and the

other notifications is more specific to the goods.”

(i) They also further referred and relied on following decasron of Supreme
Court, High Court and CESTAT for this propos;tton (a) 1997 (92) ELT 13 (SC) -
CCE vs. .Indian Petro Chemicals, (b) 1991 (53) ELT 347(1') - Indian OH
Corporation Ltd. vs. CCE (c) 1990 (47) ELT 7 (M - Coromandal Prints &
Chemicals vs. CCE (d) 1989 (44) ELT 500 (T) — Dunbar Mills Ltd vs. CCE (&)
1985 (22) ELT 574 (T} - Calico Mills vs. CCE, (f) 2009 (242) ELT 168 Coca-cola
Ltd. vs. CCE, (g) 2007 (209) ELT 321 (SC) - Share Medical Care vs. UOL {(h) 1998
(108) ELT 213 — CCE vs. Cosmos Engineers (i) ; 2003 (160) ELT 1150 — CCE vs.
Thermopack Industries (j) 1996 (83) ELT- 123 (T) - Gothi Plastic. Industries vs.

CCE. '

43 Notrﬁcatlon No. 4/2006 & Notlﬂcatlon'iN'o.:: 2/3008 co-exist in the books of

law and are not mutually exclusrve ' ‘ b s

0B Itis an undtsputed fact that both the Notlﬁcatlons under consideration are .
in exlstence srmultaneousty Both the aforesald Nout' cations do not have any
provisions excluding the other In other Words,. Sr. No 62C of. Notifi cation No.
4/2006 does not have any provrsmn stating that the sard Notification has an
over-riding effect over NotIF cation No. 2/2008—CE dated 1.3.2008 and similarly,
vice-versa, Both the Notlf catuons have been issued under Sectson 5A of the

Central excise act, 1944

- (if) In view of the settled legal position as explained supra, they had the
option to avail any of the Notification. The department cannot force any
: partlcular Notification on an assessee Further, the legal position cannot be
d:stlngurshed on the ground that Notiﬂcatlon No. 2/2008 provides for general
amendment to the rates |n Tanff Even if it is admrtted for the ‘sake of argument
still, this does not detract from the fact that it is still a Notiﬁcatlon issued under
Section 5A only. The respondent has convenrent!y |gnored the fact that if the

5
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rates in the Central Exd'se Tariff Act, 1985, are to be amended, it has to be done
legally by way of a suitable Act of Parliament, Admittedly, there as been no Act
of Parliament seeking to amend the rates prescribed in the Tariff.

(iii) The department has not pointed any provision under the Central Excise
Act or rules made there under which has the effect of requiring the assessee to
mandatorily avail the exemption Notification No. 4/2006-CE dated 1.03.06 (Sr.

No. 62C) only.
4.4 They are entitlgd to entire refund of duty paid on goods exparted.
(i) - The Rule 18 of tﬁe Central Excise Rules, 2002, -which grants rebate of the excise

"duty paid on goods exported , reads as under :.

"Rule 18 where any goods are exported, the Central Government may, by notification,
grant rebate of duty pald on'such excisable goods or duty paid on materials used in the
manufacture or processing 6f such '900ds’ aind -the. febate shall be subfect to such
conditions or lirnitations, if any, and fulfiiient of such procedure, as may be specified in

the notfﬁcatjafz_, ” .
(i) . The COhdiﬁohs_"-'_la'rjd' procedures to claim rebate are prescribed under
“Notification No. 'igéié'ﬁéiCE(NT)".'d'atéd.'-6'.09.04 and the. essential condition
pfé5cribed under the said Notification is that the goods shall be exported after
“payment of duty. The fact that themgoods which have been exported and have
suffered excise duty is also not in dispute.

(iii) The CESTAT in fhe- case of Gayatri Laboratories vs. CCE - 2006 (194) ELT
73 (T) held that- rebate claim to the extent of duty paid is available and that the
rebate claim cannot be.restrit-:ted on ground that less duty should have been paid
in terms of Notification. |

4.5 Rébate Sanctioning authority cannot question the assessment. It is well
settled that rebate sanctioning authority cannot quéStion the assessment of export
consignment. As to how much duty oughf to be paid is bey’dnd the jurisdiction and
realm of a rebate sanctioning authority, Hence, the impugned portion of the order-in-
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original is liable to be set aside. It is well settled that there is no estoppel in taxation.
Hence, the fact that the applicants were availing Notification No. 4/2006 -CE dated
1.03.06 in past is irretevant for the present dispute.

4.6 Further, we would like to state that the method of assessment of excise
duty payment on finished goods opted by us have not yet been challenged at any
Commlssronerate and theréfore reassessment of excise duty payment while sanctioning
rebate claim by the office of Maritime Commlssroner is beyond the scope. The said
issue have been already clarified by the crrcular of Government of Indla, Ministry of
Finance (Circular No. 510/06/2000-CX dated 3 Feb 2000), which is self-explanatory
about such issues vide this circular board has resolve that —~ “There is O questlon of re-

quantifying the amount of rebate by the rebate sancttonmg authonty by reassessment

it is also clarifies that the rebate sanctioning authonty should ot examine the

'correctness of assessment but shéuld- examlne only the admrssrbllrty .of ‘rebate of the
duty paid on the export goods covered by @ clalm

4.7 In the matter, Ministry of Flnance have clarlﬁed vide thelr letter dated :

(DOF No. 334/1/2008-TRU) dated 29th February 2008 where at para 2. 2 as smce the
reduction in the general rate has been carned out by notrf' catlon, the possrbllrty of same
product / item being covered by more than one notification cannot be ruled out. In
such situation the rate beneficial to the assesse would have to be extended if he fulfills

the attendant condition of the exemption.

4.8 Also we would like to bring your attentlon on Finance Bill 2012 presented
in Parliament, where by Notification No. 17/2012 Ce. dated 17.03.12 disputed
notifications viz. 2/2008, have rescinded and by Notification No 12/2012-CE datecl
17.03.12 disputed notifications no. 42006, have supersede, therefore, there are no
parallel notification in existence,’ this' act ‘of: Parllament has itself proved that the
existence of two different notlf' cations for -same tariff classification .without any

overriding effect on each other Therefore in the view of principle of natur_-al justice, w




hereby request you to give direction to rebate santtioning authority to sanction or
entire rebate claim.

49 As evident from the copies of shipping bills submitted along with rebate
claims, we have claimed. -duty drawback only for customs component and not for excise
and Customs both. This: factual position has not been denied by the Assistant

Commilssioner in his rmpugned order. . |
I

4.9, 1 Table attached to the Notifi cations issued under drawback Rules has two
columns to ind|cate A!I Industn/ Rates of duty drawback declared by Central
Government under Rule 3 of the Drawback Rules, name!y column A’ whlch specifies
rate of duty drawback W|th excuse as well as customs component and column 'B* which

: specrf‘ ies rate of duty draw back wnth oniy Customs component.

4.9.2. * The scheme:-of rebate of Central Excnse duty pard on goods manufactured
and exported as dewsed under provusions of Rule 18 of. excnse rules, can be availed
smultaneously with; the Customs component of All Industry Rate of duty drawback
("AIR-DBK- Cus" for. short) under provismns of Drawback ‘Rules, since ! .both these
schemes relate to dlﬁ‘erent types of dutles charged on different ‘goods and at different
stage

4.9, 3- - Thus cIalmmg rebate (of excise duty paid on fi mshed goods; and availing
customs component of duty drawback s:multaneously on the:same goos does not
amount to double benet‘ ts. The declaration given by us along w:th rebate clarms to the
effect that “no separate claim for duty drawback of duty has bene made or will be
made” is also in line’ wrth this submlssmn, which has clearly been misconstrued by

Assistant Commissioner.

494 It is respectfully submitted that the issue is no more res integra in as

much as it stands decided in following.cases :- |

"RE : Munot Textiles” as reported 2007 (207) ELT 298 (GOI)




“Re: Benny Impex Pvt. Ltd.” as reported in 2003 (154) ELT 300 (GOI)

Associated Dye Stuff Industries v. Comm. Of C. Ex.,lAhmedabad as repotted in 2000
(117) ELT 732. '

4.9.5 The department has fi Ied revision apphcatlon agalnst said order-in-appeal '
before Revision Authority. However, the Revrsron Authonty has decrded matter in our
favour vide order No. 55- 569/12 -Cx dated 11, 05.2012. In vrew of this we hereby
request you to set aside order-in- appeal and allow out apphcatron S

5. The applicant in his letter dated 1492012 requested that in_ these
applications issue of rebate clarmed at 10% as per Not. No. 2/08-CE dated 1.3.2008 is
involved. They had attended -hearing -on ' 27. 8. 2012 in the. revision apphcatron Nos
198/444, 469-472/11 filed by department and requested to decide the matter in the

_ light of submissions made during’ hearlng on 27.8.12 and written submlssrons made in

these cases. The issue of srmultaneous availment of rebate claim. and duty drawback of
Customs portion. is decided by Government in varlous cases mcludtng the GOI Order No
551-569/12-Cx dated 11.5. 12 in thelr favour So such cases may be decrded taking 1nto
said GOI order. Since the issue mvolved in all these cases is same, all these revision

applications are taken up together for decrs|on by thls common order.

6. Government has carefully gone through the relevant case records and

perused the impugned orders 1n—orlg|nal and orders-in-appeal.

7. ' On perusal of records, rt is observed that manufacturer has cleared expod
goods on payment of duty @10% in terms of Notlﬁcation No 2/08 -CE dated 1.03. 08 as
amended whereas they were ciearmg goods for home consumptlon on payment of
duty @4% or 5% in terms of Notrr” catson No 4/06-CE dated 1 03 06 as amended. Prior
to the Budget 2010 the respondents were also clearrng the export goods on payment
of duty @4% in terms of Notrﬁcatron No 4/06vCE dated 1. 03 06 as amended but after
budget 2010, they started paylng duty on export clearances at 10% under Natification
2/08-CE dated 1.03.08 as amended and filed rebate clalms under Rule 18 of Central




Excise Rules, 2002 read with Notification Nc_:. 19/04-CE(NT) dated 6.09.04. In some
cases drawback of duty was also availed on exported goods. Now applicants have filed
these revision applications on the grounds as detailed in para 4 above.

B. : Applicants have contended that both the said notifications has approval of
Parliament and therefore they are at liberty to avail any notiﬁcatioh which ever they
find beneficial to thém. Therefore they have claimed themselves to be eligible to rebate
of duty paid on export ‘goods @10% in terms of Notification No. 2/08-CE dated 1.03.08
as amended. They were availing notification No. 4/06-CE as amended till Feb. 2010 in
respect of all clearances made both for home consumption as well as for exports by
paying duty @4% only. All the rebate claims. were being sanctioned accordingly. From
March/April 2010-onWards they started paying duty @10% in terms of Notification No.
2/08-CE as-amended on export goods and claimed. rebates of duty paid at highef rate.
They apparentl\,_r opted to pay duty on export clearances at higher rate so as to encash
the accumulated cenvat credit through the said rebate claims.

8.1 It is observed that Central Government issued Notification No. 2/08-CE
dated 1.03.08 which has an éﬁ’ect of réductibn in -generall rate of Central Excise Duty on
varioﬁs products from 16%': ‘to 14%: ‘Thereéfter, this notification was amended by
Notification No. 58/08-CE dated 7.12.08 reducing the said general rate from 14% to
10%. Vide Notification No. 4/09-CE dated 242.09, said Notification 2/08-CE was further
amended to reduce the general rate of duty from 10% to 8%. Finaily the Notification
No. 2/08-CE was amended by Notification No. 6/10-CE dated 27.02.10 to énhance the
said general rate of dufy from 8% to 10%. Pharmécéut’icat drugs and medicines falling
under Chapter 30 of First Schedule to Central Excise Tariff Act, 1985 covered under
~ serial entry No. 21 of table to Notification No. 2/08-CE dated 1.03.08 as amended,
attracted general tariff rate of duty @10%. At the same time the Notification No.
4/06-CE dated 1.03.06 providing for effective Nil rate of duty was amended vide
Notification No. 4/08-CE dated 1.03.08 by inserting Sr. No. 62A, 628, 62C, 62D & 62E
for CETH 3001, 3003, 3004, 3005 & 3006(except 3006.60 & 3006.92) prescribing
effective rate of duty @8%.' Even fn Joint Secretary (TRU) DO Letter No. 334/1/2008-
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22
TRU dated 29.02.08, it was clearly stated that the excise duty on drugs and
pharmaceutical products falling under Central Excise Tariff Headings (CETH) No. 3001,
3003, 3004, 3005 & 3006 (except 3006.60 and 3006.92) has been reduced from 16%
to 8% and thus general effective rate for all- goods of C.hap"tep 30 is now 8%.
Thereafter, said Notification No. 4/06-CE was -amended vide NotiﬁcatiOn No, 58/08-CE
dated 7.12.08 where under effective rate of'duty was reduced to 4% which was

prevalent during the period when _said exports were made.

8.2 The Joint Secretary (TRU) CBEC in his D.O. Letter DOF' No. 334/1/2008-
TRU dated 29.02.08 explained the changes made in excise and customs duties through -
Einance Bill, 2008 introduced in Lok Sabha on 29.02.08. In para 1, 2 & 3, he informed
as under :- ' '

"1, Central Excise

2.1 The general rate of excise duty (CENVAT) has been reduced from 16% to 14%. This reduction

" applies to alf goods that hitherto attracted this general rate of 16%. In some cases, a deeper reduction

has been made, the details of which are indicated in the subsequent paragraphs. These changes have
been carried out by notification. The other ad volorem rites of 24%, 12%.and-8% have bee. retained.

2.2 Since the reduction in the general rate Has been carried out by notification, - the. possibility of the
same product / ftem being covered by more than one -notification cannot be rufed. In such a situation,
the rate beneficial to the assessee would have to be extended if he fulfiis the attendant conajtions of the
exemption. :

3 P cals ‘

3.1 Excise duty on drugs and pharmaceuticals falling under Heading Nos. 3001, 3003 (export
Menthol crystals), 3004, 3005 and 3006 (except 3006 60 and 3006 92 00) has been reduced from 169% to
8%. Thus, the general effective rate for alf goods of Chapter 30 is now 8%. However, certaln specified
items such as life-saving drugs continue to be fully exempt. Excise duty has been fully exempted on Anti-
AIDS drug ATAZANAVIR, and bulk drugs for its manufacture.” ‘ ‘ ‘

The Joint Secretary (TRU) CBEC has made it amply clear that reduction in
General Tariff Rate has been carried out by Notification and therefore there could be a
possibility of same item being covered b\) two notifications and dil_'e;:ted that the rate
beneficial to assessee may be éxtended. In ‘the instant case, the applicant has avaliled
both the rates of duty, which is not aflowed in TRU lettar. Here basically the issue
involved is whether rebates of duty paid at tariff rate of effective rate is to be allowed
and not exactly regarding applicability of two notifications for payment of duty.
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8.3 It is feit that it is necessary to go into background to find out the reason
behind the issue of these two notifications, Notification No. 4/2006-CE dalted 1.03.06
when issued, originally did not prescribed any concessional rate of duty to médicaments
of Chapter Heading 3004 and a concessional rate of duty @8% was prescribed by
amending the said-notiﬁcation'vide notification no. 4/2008-CE dated 1.03.08 and the
same was further reduced to 4% vide amending the said notification vide notification
no. 58/2008~CE dated 7.12.08. O©On the other hand, the tariff rate of duty for the
Chapter heading 3004 was 16% adv. However Subsequently reduction in general tariff
rate of duty was effected as under- o

The Hon'ble Finance Minister in his speech while presénting the Union Budget for 2008-
09 in the Parliament stated that :- '

“PART-B
VIIL. * PROPOSALS TAX -

‘Para144.  The.manufacturing sector is the backbone .of any economy. It is consumption

that drives productiéni'.and ‘It. Is vproduction that drives jnvestment. Having carefully studled
current trends of production-and ‘consurnption, I believe there is a need to give a stimulus to the
‘mantfacturing sector. Hence, ] propose to reduce the general CENVAT rate on all goods from
16 per cent: to 14 per cent.” ' '

This proposed reduction in general tariff rate cenvat duty was carried out vide
notiﬁéation no. 2/2008-CE dated 1.03.08. | _

Furthér, the Hon'ble Finance Minister in his speech while presenting the Union Budget
for 2009-10 in the Parliament stated that :

“PART B
PROPOSALS TAX

116.  Hon'ble Members are aware that the Government announced a series of fiscal stimulus
packages, one of the key elements of which was the sharp reduction in _the ad valorem rates ?:
Central Excise Duty for non-petroleurn products by 4 percentage points across the board on 17th
of December, 2008 and by another 2 percentage points in the mean Cenvat rate on the 24
February, 2009, ' -

17, -
118,

12




Lo

120. With == --- further convergence of central excise duty rates to.a-mean rate ~ currently 8
per cent. [ have reviewed the list of items currently attracting the rate of 4 per cent, the only
rate below the mean rate, There is a case for enhandng the rate on many ftems appearing in
this list to 8 per cent, which 1 propose to do, with- the following. major exceptions: food items;
and drugs, pharmaceuticals and medical equipment. Some of the othet itéms on which I propose
to retain the rate of 4 per-cent are ‘baper;;paperbéard:&--‘their-anldes; items of. mass
‘consumption such as pressure cookers, cheajjer electric bulbs, Io'w prlqed footwear, water filers /

purifiers, CFL etc.: power driven purps for handling water and paraxylene.”
Further, the Hon'ble Finance Minjstgr in his speech while presenting the Union Budget
for 2010-11 in the Parliament stated that : o '

“"PART - B
INDIRECT TAXES

142.  Uniike the time I presented the last Budget, symptoms of pconomic recovery are more

widespread and cléar-cut fiow. ‘The thres - fiscal stimullis - packages:that -the - Govemmment
introduced In., quick . succession have .helped  the process of ‘recovery, significantly. The .
improvament in oiir etonomic perfarmance endourages a’ éotirse of ‘fiscal ‘coéction-evenasithe
global .s‘.ltuétion“wa'rra;i,ts._ca:ut;on,.:\j‘herg:’_qué,\'l;}irq;igsg-_to partially roll back the rate reduction In ~
=¥ Sandird rate ok all hon-petroleum products frf 8 per

Céntral Exclse Dutiés and-erihance th

2

cent to 10'pér cent ad valorem. =" -

‘From above, it is ..n‘qt'ed thatmtentuonof :leigisl_éltu;g “behind ‘said two
notifications is best revealed in thé.'abb@{e saldbudgetspeec;wesof ;Héﬁ'blé Finance i
Minister. It is quite clear that _N_otiﬁ;atjph No. 2/084CE_ ‘d._a!:ed »1.3..08(14%)' and :
subsequent a_m‘ending Notification No. '58/08-CE dated 7.12.08 (iO_%), 4/09-CE Qafed :
24.02.09(8%) and 6/10-CE dated 27.02.10(10%, were iesued to reduce / alter the

general tariff rate _of duty.

8.4 ~ Government observes that the insfructio_ps issued by CBEC regarding

assessment of export goods are >qL'1i_te .reievaht to decide thé_ issue involved in these

cases. The instructions contained in péya 41 of Pa_r;tii bfl_Ch'a'ptgr 8 of CBEC Excise

" Manual on Suppigmentary:lnst_ructioris Im-a_\} be perused \'Jvli{i_éh.a'ré extracted as under :
v, Sealing of goods and examination at place of dispatch '

41  The exporter is réquired to prepare five coples, of appiication in the Form ARE-1,
as per format specified in th,e.Apnexurg-J_ﬂl to Notification No. 19/2004-Central Excise (NT) dated

6.9.2004(See Part 7). The goods shall be asst iséed ko duty in the same manner as the goods for home
consumption. The classification and rate of duty should be In terms of Central Excise Tarlff Adt, 1985 read

with any exemption notification and / or Central Exclse Rules, 2002. The value shall be the “transaction
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value” and should conform to Section 4 or section 44, as the case may be, of the Central Excise Act,
1944, It is clarified that this value may be less than, equal to or more than the FOB value indicated by
the exporter on the Shipping Bill,” :

The pilain reading of said para, reveals that the export goods shall be
assessed to duty in the same manner as the good cleared for home consumption are
assessed. Further the classification and rate of duty should be as stated in schedule of
Central Excise Tariff Act, 1985 read with any exemption notification and / or Central
Excise Rules, 2002. These CBEC Instructions clearly stipulate that applicable effective
rate of duty will be as per the exemption notification. The said instruction is issued
specifically with respect to sanctioning of rebate claim of duty paid on exported goods
and theref"ore the whole issue will have to be exaniined in the light of these
instructions. As explained above, Notification No. 2/08-CE dated 1.03.08 as amended
prescribed General Tariff rate of duty @10% which was in fact brought down from 16%
to i4% and then to 8% and finally to 10% by different amending notifications. The
notification No. 4/06-CE dated 1.03'..06 as amended brescribed effective rate of duty
from initial rate of 0% to 8% and ﬁﬁally_ to 4% by different amending notifications. As
such it is not correct to say that it'is a case of applicability of two notifications only
and Va‘sses'see‘is at liberty to chb_‘bse_ any one notification which is beneficial to him, In
this case, notification No. 2/08-CE as ar11a‘en-\1'c:=."cl provided for General tariff rate of duty
and Notification No. 4/06-CE as amended provided for effective rate of duty and they
have to be strictly construed as such. Therefore they have to be read tdgether as
stipulated in para 4.1 of Part-I of Chapter 8 of CBEC Excise Manual. In fact, this
confusion has arisen since in this case the Genera! tariff rate was reduced through
Notification when special economic stimulus package was announced in 2008 by
Government to deal with ongoing economic recession. Normally changes in General
tariff rate are carried out through Finance Bill / Act. Government, therefore is of the
view that duty was payab!e @4% on the export goods also and rebate cannot be
granted on the duty paid in excess of effective rate prescribed in the Notification No.

- 4/06-CE dated 1.03.06 as amended, as stipulated in the above said CBEC Instructions.
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8.5 Further, it is also noticed that’ applicant are clearing goods for home

consimption on payment of duty @4% or 5% in terms of Notification No. 4/06-CE as

amended. The above said CBEC Instructions state that export doods are to. be assessed

in the same manner as the goods for home: consumption So, applicant has to assess
all goods whether cleared for export or home ‘consumption in a same manner. He'
cannot assess export goods as h|gher rate of duty @10% and good cleared for home
consumption at lower rate of duty @4% or 5%. He has to choose any one notifi cation
and assess all clearanice of goods in the same manner -even if there are two effective
rates of duty as per two notifications. 'In this case, the situation is different since
Notification No. 2/08-CE as amended prescribed duty at ‘General Tariff rate of 10%
whereas effective rate of duty” is 4% or 5% vide. Notifi cat:on No. 4/06-CE as amended

Even the Joint Secretary (TRU) CBEC D. O ‘Letter dated 29 02.08 stlputated that rate-of
duty beneficial to assessee have to be: extended ‘The. said  letter.. has not allowed
payment of duty wnder both notrﬁcat;ons Assessee couid ‘have: opted for one
riotification for all clearance even if it'is consrdered as- case of . apphcabrllty of two
notifications. '

8.6 - Government notes that departmental authorltles are bound by CBEC
Circulars / Instructions and they have to comply w:th the same. Hon'ble Supreme Court
has held in the case Paper Products Ltd. vs. CCE 1999 ( 12) ELT 765 (SC) that clrculars
issued by CBEC are binding on departmental autherltres, they cannot take a contrary
stand and department cannot repudlate a crrcular rssued by Board on the ‘basis that it
was -inconsistent -with the statutory prowsron Hon’ble Apex has further held that
department’s  actions have 10 be consrstent wrth the crrculars, consrstency and
discipline are of far greater importance than winning or losing court proceedmgs In
view of said principles laid by Hon'ble Su_preme Court, Government upholds the
applicability of above said CBEC Instructions in this case.

8.7 Applicant has relied upon number of case laws to the proposrtlon that it
was upto the assessee to choose a not:ﬁcatron which is most ‘beneficial to him.
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Government notes that in the cases cited namely CCE Baroda vs. India Petro Chemicals
and HCL Ltd. vs. CC New Delhi, Hon'ble Supreme Court has held that when two
notifications co-exit simultaneously, then assessee has the.option to choose any one of
the notifications beneficial to him. Hon'ble Apex Court has categorically held that in
such a situation assessee has option to choose any one notification. Apex court has not
stated that assessee can avail both the notifications simultaneously. Whereas in the
instant case applicant has not chosen one notification for all the clearance but decided
to avail benefit of both the notification. The apparent motive of clearing export goods at
higher rate of duty @10% and godds for home consumption at 4% is to encash the
accumulated cenvat credit, In terms of above said judgements also, the applicant is
required to choose. one. notiﬁcatibn‘wherea.s he. has acted otherwise. Moreover, the
said jUdger_nent's are hdt?in the écntext of sanctioning of rebate claims in terms of Rule
18-of Central Excise Rules; 2002 read with Notfﬁcation No. 19/04-CE(NT) dated 6.09.04
of the d'u'ty paid either- ét general‘.ta'riff-“rate or at the effective rate. The cited case laws
mainly- refate. 'tg*.‘admi_'s'sibi'fi'tyﬁéf eX'e_rhp‘t"ion .hoﬁt_‘rcatibn benefit in case of dispute of
classification / eligibility of c!_éiman'ti ‘No_r'xe_of the said judgement are on the issue of
.sanctio_ni_pg rebéte .Of -dUty,“béid on.'exbarted goods.. For applicability of the cited
precedents “Government Is of . the opinion which is guided by the observations of
Hon'ble Supreme‘Co'urt in pafa 10 of the judgément in casé of Escorts Ltd, vs. CCE
Delhi-II 2004 (173) ELT 113 (SC) observed, which inter alia stipulates precedent —
circumstantial flexibility - One additional or different fact may make a world of
differente between conclusion of two cases — Disposal of two cases by blindly placing
reliance on a decision, not proper - In para 11 of Said judgment following observations
are made :- - - '

"11.  The following words of Lord Denning in the matter of applying precedents have

became locus classicus :-

" ..."Each case depends on its own facts and a close Similarity between one case
and another is not enoug}i because even a single significant detai/ may alter the entire
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aspect in deciding such cases. One should avoid temptation to decide cases by

”

matching the colour of one case against the colour of another .......... .

Therefore, there cannot be any strict statutory relied upon citation which can be
taken as gu:dmg precedents because each one of above. citation have. different
background of factual merits pertaining to manufacturers manufacturing goods of
different sub—headings following different set of Notufcat:ons, choosing different
beneficial schemes and changing thereof in between a given financial year thereby

leading to arise of different question of law.

8.8 Government further notes that following case laws lend support to the
view that rebate is to be allowed of the duty paid on exported-goods at effective rate
prescribed in the notification and the excess paid amotint: as duty from the cenvat.credit

is to be refunded in the cenvat credit account.

8.8.1 Hon'ble Supreme Court has held in the case of CCE VS. Parle Exports 1988
(38) ELT 741 (SC) that when a notification is issued in accordance with power conferred
by statute,-it has statutory force and validity and therefore exemptlon under notification
is, as if it were contained in the Act itself. Apex Court has ciearly observed that any
exemption notification specifying effective rate has to be complied wnth In this regard,

Hon'ble CESTAT Ahmedabad Bench in its judgement in the case of Mahlndra Chemicals
vs. CCE Ahmedabad 2007 (208) ELT 505 (T. Ahd.) while relying on above said Apex
Court judgement has held that exemptlon notification has to be construed as if this rate
was prescribed by statute and when the legislature has decided to exempt certain
goods by notification, the exemption cannot be negated by an assessee by opting for

payment of duty.

8.8.2 Hon’ble Supreme Court has also held in the case of M/s Belapur Sugar and
Allied Industries Ltd. vs. CCE 1999 (108) ELT 9 (5C) that even if duty paid under
ignorance of law or ‘otherwise, the rebate cannot be refused ssnce party has paid the
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duty. Further, Hon'ble Apex ‘Court has held that if the duty paid shown to bé:not

leviable or entitled for rebate, the revenue has to refund, adjust, creditsuch amount to
the assessee as the case may be.

8.8.3 o Gover{tment-also:notes:thaf Hon'ble High Court of Punjab & Haryana hés
examined the identical-issye i the case of M/s Nahar Industrial Enterprises Ltd. vs. UOI

2009 (235) ELT 22 (P & H)E-uwhere in assessee ha_d‘.paid duty on export goods at tariff

"ate of 16% ignoring the exemption notification No. 20/04-CE and 30/04-CE both dated
9.07:04 prescribing duty l-@#%i_fand -ﬁil‘_réspectivély.-]Hon’ble 'High Court has upheld the
qugrnnj_en't' of In:dia; Re\/féibﬁ'- Orde%‘\dphdlding‘the} order of original authority. In this
case, original authority had alréwed .;i'ébate‘ of duty paid at effective rate of 4%‘ é’nd
allowed ‘-re;c‘rf:"-;_ditf;c;f‘balanéé amount !n thecenvatcredlt account of as_sessée. A specific
submiss:onregardlngno ap llcabl 5, of ‘ ‘ ‘
deision'in Nahar Industria nterp

rises. case:is.per in curium, and hence not applicable.

It has been arguedthatth Aﬁe‘x';’cgurjt"jL'que_'méE)gj:_i_jced'béfé_lfqr-the proposition that

of natification which is more beneficial to him, were

- assesse is at berty to avail

of Punjab & Haryana. In this regard, Government
aid j gementsofHon’bIe Supreme Court are already
‘ K eforethere 50 mérit in the 'pleadi‘ng‘ that said
disciissed-above, this judgement of Hon'ble High Court
is squiarely applicable to the instant cﬂéi“ses".‘ | '

8.9 Applicants have relied upon CBEC Circular No. 795/28/2004-CX dated
28.07:04 and 937/27/2010-CX dated 26.11.10. in support ‘of their claim that they can

avail both: the notifications.

| In this reg.ard, Governiment 6bsefves that subsequent to Budget, 2004 number

of changes were made in the excise duty structure on Textilés and Textiles Articles.

Regarding isSUe'GNo..-l', CBEC clarified in Circular No. 795/28/2004-CX dated 28.07.04 as
under : ‘ ' '

ll[sﬂ[gﬂﬁg l,
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Can a manufacture of Textiles or Textiles articles avail full ekemption under No. 30/04-CE dated 9.07.04
as well as clear similar or dissimilar goods on payment of duty under Notification No. 29/04-CE dated
9.07.04 simultaneously? ' : -

Notification No. 29/04-CE (prescrfblng' optional duty at the rates of 4% for pure cotton goods and 8% for
other goods) and Notification No. 30/04-CE(prescribing full exemption) are Independent, notifications and

there Is no restriction on availing both simultaneously. However, the manufacturer stiould maintaln
séparate books of account for goods avaiiing Notification No, 28/04-CE and for goods avaiing Notification
No. 30/04-CE” . : '

In this case, both the Notifications prescr':bed effective rates of duty.
Notification No. 30/04—CE‘ prescribed nil rate of duty provided man.ufacturer does not
avail cenvat credit on inputs. This clarification does not Say that. duty can be paid at
tariff rate when the exemption notification is existing. Simuitaneously availment of
these notifications is allowed in the said circular as they.pertain' to different situation
like whether he is- availing cenvat credit or ‘not, This circular is -of no_help to the
applicarit as in their case’ tﬁéfe are o two condmonal notlﬁcatxonsprescribmg two
effective réte_s. Moreover, there is ho such‘-'-éircﬁ:iar .is‘é'ued in 'cf"ase.\ 61;-"bf\..a:f-'rr'i'a¢éut'icél
products pertaining to N}btiﬁcation in question allowing their simulj:éne_oué availment.
The other Circular No. 937/27/2010<CX dated 26.11:40 s not appficable as in the
instant case there is no applicability of pr‘ovisio’hs of Section~'5A(1A) of Central Excise
Act, 1944,

8.10 ~ Applicant has relied upon this authority’s GOI Oraer 'No. 208/10-CX dated
3.02.10 in the case of Auro Spinning Mills 2012 (276) ELT 134 (Gbl) during hearing of
case held on 9.08.12. Government notes. that in the cited cé_s,é, , ;hefe were buo
exemption notifications which were availed s':.mu‘ltaneously, in,,tel_'ms“__rf CBEC Circuiar
dated 28.07.04. In case of home consumption clearance, N0 cenvat ;r.e_dit was availed
and clearances were made at nil rate. Assessee was also maintaining separate accounts
for both types of clearance as required in the CBEC Circular. _Govgr_nment_ did not allow
rebate of duty paid at tariff rate @16% but rebate claim was allowé_d brf‘ the duty paid
at the effective rate of4% in terms of Notification No. 29/04-CE. '
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8.11 vaeqnment observes that the respondent in their counter reply relled
upon CBEC circular No.SlO/OG/ZOOO-Cx dated 3.2.2000.In this regard, the Government
observes that w.e.f. 1.7.2000, the concept of transaction value was introduced for
valuation of goods under Centra! Excise Act and therefore 'said Circular issued prior to
the introduction of transaction value concept, cannot be strictly applied after 1.07.2000.
As per para 3(bXii) of Notification No. 19/04-CE(NT) dated 6.09.04, the rebate
sanctionfng authority has to satisfy himself that rebate claim is In order before
sanctioning the same.,' If the claim is in order he shall sanction the rebate either in
whole or in part. The sald para 3(b)(ii) is reproduced below :

"3(b) Presentation of claim for rébate to Central Excise -

() . The Assistant Cofmissioner of Central Excise or the Deputy Commissioner of Central
Excise having Jurlsdiction over the factory of manufacture or waréholise 67, as the case may be, Maritime
Commissianer. of. Central £Excise shall- compare the duplicate copy of application received from the officer
of customs with the orlginal copy received from the Exporter and with the triplicate copy received from
the Central Excise Officer and If satisfied that the claim Is-In order, he shall sanction the rebate elther in
wholé'or in part.” S : '

The said provisions of this not_iﬂc‘:atioh clearly stipulate that after
examining the: rebate 'élaim,;-t.he_- reb_a_té sanctioning authority will sanction the claim in
whole or part as the case may be depending on facts of the case. Government notes
that said notification issued under Rule 18 of Central Excise Rules, 2002, prescribes the
conditions, limitations and procedure to be following for claiming as well as sanctioning
rebate claims of duty paid on exported goods. The satisfaction of rebate sanctioning
authority requires that rebate ciaim as per the rele)'/ant statutory provisions is in order.
He does not have the mandate to sanction claim of obviously excess paid duty and then
initiate proceeding for recovery of the erroneously paid rebate claim. Therefore, the
circular of 2000 as relied upon by applicant cannot supersede the provisions of
Notification No. '19/b4—CE(NT). Government notes that said notification is;ued under
Rule 18 of Central Excise Rules, 2002, prescribes the conditions, limitations and
procedure to be following for claiming as well as sanctioning rebate claims of duty paid

on exported goods. The satisfaction of rebate sanctioning authority requires that rebate
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claim as per the relevant statutory prowszons is to be in order There is no mandate to
sanction rebate claim of obvuously excess paid duty and then |n:t|ate proceeding for
recovery of the erroneously paid rebate claim. Therefore, the circular of 2000 as relied
upon by applicant cannot supersede the provrsmns of. Not;ﬂcanon No. 19/04-CE(NT).
Adjudicating authority has rightly passed the order-in- orlgtnal 1n accordance with law.
The amount paid in excess of duty payable on one’s own vohtlon cannpt be retained by
Government and it has to be returned to manufacturer/apphcant in the manner in which
it was paid. Hon'ble High Court of Punjab & Haryana at Chanchgarh vide order dated
11.9.2008 in’ CWP Nos.2235 & 3358 of 2007, in the case of M/s. Nahar Industrial

Enterprises Ltd. Vs. UOI reported as 2009 (235) ELT-22 (P&H) has dedded as under:--

"Rebate/Refund ~ Mode of payment ~ Pelitioner paid lesser duty on domestic pmduct and higher duty on
export produr:t which was not payable — Assessee not entitled to refuind thereof in cash regardiess of
mode of payment of safld higher excise duty -~ Petitioner Is entitled to cash refund only of the portion
deposited by it by actual cred/t and for remaimng parrfon, refund by way of credit fs' apprapnate

Hon’ble Htgh Court of Punjab & Haryana has observed that refund in cash of

| higher duty patd on export product whzch was not payabie, 15 not admissuble and refund

of said excess paid duty/amount in, Cenvat Credlt is appropnate As such the excess
paid amount/duty is required to be returned to the respondent in the cenvat ‘credit
account of the concerned manufacturer.

8.12 Reg-ardilng simultaneous 'euai!ment of Custom portion, drawback of duty at
AR and rebate claim, the issue is already decided in the case 1of applicant party in GOI
order No. 551-569/12-CX dated 11.5.12. In the said GOI order, it was held that rebate
of duty paid on exported goods is admissible when duty drawback of only customs
poriotn was availed. Therd in the instant cases also rebate of duty will be admissible if
duty drawback of only Custom portion (AIR) is availed.

9. In view of position explained 'in foregoing para, Government finds that
there is no merit in the contentions of applicant that they are eligible to claim rebate of
duty paid @10% i.e. General Tariff Rate of Duty ignoring the effective rate of duty @
4% or 5% in terms of exemption notification No. 4/06-CE dated 1.03.06 as amended.
As such Government is of considered view that rebate is admissib!e only to the extent
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of duty paid at the effective rate of duty i.e. 4% or 5% in terms of Notification No.
4/06-CE dated 1.03.06 as amended, on the transaction value of exported goods K
determined under section 4 of Central Excise Act, 1944,

10, In view of above Idiscussion, deernment observes that in the instant
Cases rebate claims are adr‘hi.s_siblé of the duty paid at effective rate of duty @4% or
5% In terms of Notification No 4/06-CE dated 1.03.06 as amended on the transaction
value of exported gdods defermlnéd under section 4 of Central Excise Act 1944.. The
amount of duty paid_ in exdéss.of dity p_ayéb!é at effective rate of 4% or 5% as per
Notiﬁcatién No. 4/06-CE is t_b be_treéted as VOltjntar'y deposit with the Government. In

- such-cases whére_ duty JS paid in'\é'xcess of _dut\'/‘ éi:tu_élly payable as held by Hon'ble
Apéic’i‘n.-the._casé 'di'éggsgég mpara882 and also Held by Hon'ble High Court of Punjab
and ,'-,I-jqryg.na__ as dis;tus‘s__é@ |npara883 above,the éxce'sls 'baid amdu'r_ﬁt is to-be
returned / ‘adjusted in cenvatcredtaccount o ‘és::.sés”sée. Moreover Government cannot
retain‘,th'e: safd amount pald Wéfﬁoﬁf '5ny-éﬂth'bri'fy of iém}'.-:ThérefOre, Government allows
the-said amount to be recredlted m the ":Céfivat Crédit account of the concerned
manufédurer. The Impdgnéd orders stand m;)dl'i'ﬁed to this extent.

11 These revision applications are thus partially allowed in terms of above. i
12, So ordered. J |
/@r”]'d}'f/

. (D P Singh)
Joint Secretary(Revision Application)

M/# Cipla Ltd.,
umbai Central,
Mumbai-400 008.

Attested
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E.No. 13511&3,199 to 210, 381 to 384, 597, 598,
599, 600-601, 603, 605, 729, 730, 732-733/12:RA

GOl Order No. [S68- [S9<712-CX dated [ 4-:4#.2012

Copy to:

1. The Commissioner of Central Excise, Mumbai-III, 3% & 4™ Floor, 115,
Vardaan Trade Centre, MIDC, Wagle Industrial Estate, Thane(W)-400 604.

2. The Commlsswner of Central Excise (Appeals), Mumba1 -111, 5% Floor, CGO
Complex, CBD Belapur, Navi Mumbai — 400614.

3. The A55|stant Commlss;oner of Central Excise, 3rd Floor, 115, Vardaan Trade
Centre, MIDC, Wagle Industrial Estate; Thane(W)-400 604
4. Guard File.

5. PS to JS (RA)

6. Spare Copy

ATTESTED

(RC
-0SD( Revision Apphcatlon)
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OFFICE OF THE MARITIME COMMISSIONER OF CENTRAL EXCISE, MUMBA-Ii]
“VARDAAN", 4™ FL., MIDC, WAGLE INDUSTRIAL ESTATE, THANE (W) 400 604.

F.No. : RC.No. 1210 14 & 16-11-12 2575 Date of Issde:t pEC 2012
Order No. ) [9‘ RISKMIDC(RC)/M-111/13-14 Dateof Order: 3. ./
Passed by S. K MOHANTY . 3
‘ . Deputy Commissioner, {Rebale)

Central Excise,

Mumbai-{ll Commissionerate.

ORDER IN ORIGINAL

1. This copy is granted free of Charge for the use of the person to whom it is issued.
2. Any berson deeming himself aggrieved by this order may appeal to the Commissioner of Central

Excise {Appeals) Mumbai having his office at 5th Floor, C.G.O. Complex, C.B.D. Belapur, Navi -
Mumbai in the form EA-1. The appeal to the Commissioner must be filed within a period of two
months of the date of which this order is communicated to him. The appeal must bear a Court fee

stamp of Rs.2.00 and must be accompanied by :

a. The grounds of appeal should include form of verification duly signed by the appellant
in accordance with the provisions of Rule 3 of the Central Excise {Appeals) Rules,

2001, and

b.  The form of appeal in Fom EA-1 including the statement of fact and the grounds of
appeal shall be filled in duplicate and shall be accompanied by a copy of this order.

3. - Any person desiring appeal against this order shall pending the appeal, deposit the duty demanded
or the penalty imposed by the order appealed against and must produce proof of such payment
along with the appeal, failing ‘which the appeal shall be liable to be rejected for non compliance

within the provision of Section 35 (F) of the Central Excise Act, 1944.

SUBJECT : Rebale Claims filed by M/s. Cipla Ltd.,
BRIEF FACTS OF THE CASE

Mis. Cipla Ltd., Mumbai Central, Mumbai- 400 008 a manufacturer exporter (hereinafter
referred to as “the Claimant”) who have filed the below mentioned rebate claims, under Rule 18 of Central
Excise Rules, 2002 read with Notification No. 19/2004-CE(NT) dated 06.09.2004,0n the duty paid goods
exported by them which.was manufactured & cleared from Mfs. Cipla Ltd, Plot No. L-139 to L 146, Vema

Industrial Estate, Goa- 403 722. The details of the rebale claims filed by the claimant are as under :

Sr. | Rebate Claim | ARE-1 No. & Involce No. | Shipping Bill Bil.. No, & Date Amount
No. | No. & Date Date & Date No. & Date claimed
1 12112 1530/GO3/ E3M925/ | 7186426/ MISCBM2000000145A7 AB6101-
01.04.11 25.03.10 25.03.10 20.03.10 08.04.10
2 Totaniay 1634/G03/ E3/1932/ | 7167198/ 428751
01.04.11 26.03.10 26.0310 | 30.03.10 MISCBM2600006145/ :
A 08.04.10
13 101471127 1535/G03/ E3/1933/ | 7167198/ 84800/~
01.04.11 26.03.10 26.03.10 | 30.03.10 MISCBM2000000145/
, 08.04.10
4 | D169/ 1551/G03/ £3/1962/ | 7166507/ MISCBM2000000264/ 224260/~
-~ | 01.04.41 30.03.10 30.03.10 26.03.10, 14.04.10 .
7167238/ '
87167243/
31.03.10
TOTAL 400554/-

The claimantiexporter has filed the following documents along with the said rebate claim:
1) Original & Duplicate copy ARE. 1,

2)' Triplicate copy of AR E. 1s in sealed cover from Central Excise Range Office.




3} Cenfral Excise Invoices issued under Rule 11 of the Central Excise Rules, 2002.

4) Self attested copy of Shipping Bills(Export Promotion copy)

5) Self attested copy of Bill of lading, -

6) Self attested copy of Export Invoice, Packing fist and Mate™s Receipt

.7 _ During scrutiny of the claim, it was noticed that on export goods, duiy was paid @ 10%

along with proportionate Edﬁcaﬁon cess as per Nofification No. 2/2008 CE dated 1.03.2008 as amended by
Nolification No 06/2010 CE dated 27.02.2010 instead of naying Central Excise duly @4% along with
proportionale Educational Cess as per Noﬁfication No.04/2006CE dated 01.03.2006 as amended by
Notification No. 10/2010 CE dated 27.02.10 and aiso the claimant has claimed the benefit of Drawback. A
Show Cause Cum Demand Notice R.C. No. 1210 14 & 16/11-12 dated. 30.08.11 was i_ssuedl o the
.claimant on the grounds that the duty paid @10% was in excess of the effective rate of duly payable
@4%Adv under Nofification No.4/2006 and the appeliant have claimed double benefit i.e. rebate of duty

L
paid under Central Excise Rules and duty drawback under Customs Act.

The Mariime Commissioner (Rebate}, Central Excise, Mumbai - Il vide OIO No.
137TR/RM/AC{RC)/M-IiF11-12 DATED 15.11.11 held that the effective rate of duly on the export goods
was 4% vide Notification No.41'2006~CE dtd 01.03.2006 as amended and hence the claimant was eligible
for rebate c;f duty @4% Adv. paid on export goods. However, the total rebate claim was rejected on the

grounds that the assessee is not entitled to avail benefits of both the drawback and rebale simultaneously.

Being aggrieved by the impugned order in original; the claimant preferred an appeal with

Commissioner (A). The Commissioner {Appeals) vide O-in-A No. BC/286/MUM-11/2011-12 dated 31.01.12,

‘held that the appellaﬁ! are eligible for cash refund of duty equal to duty payable at the effe_ctive rate of duty

@4%. The balance amount paid is allowed by way of credit in Cenvat account of the appellant
‘manufacturing unit from where goods were manufactured and cleared for export.

Being aggrieved by the impugned Order-In-Appeal, the Department preferred an appeal

‘with_ the Joint Secretary, Revision Application Unit, Government of India, Ministry of Finance, Department of

Revenue, New Delﬁi. on the ground that the claimant has claimed both the benefit of rebate of duty as well

_aé duty drawback with an intent to avail undue benefit, which is not legally admissible to them.

The Revisionary Authority, vide GOI Order No.1568-1595/2012-CX dated 14.11.2012,




T

held that the issue regarding simuitaneous availment of custom portion, drawback of duty at AIR and rebate
claim, has already been decided in the case of applicant party in GOI order No. 551-569/12-CX dated
11.5.12. wherein, it was held that rebate of duty paid on exported goods is admissible when duty drawback
of anly customs portion was availed. Therefare in the instant cases also reba!g of duty will be admissible if
duty drawbackrof anly customs portion (AIR) is availed. Further, it held that rebate claim are admissible of
the duly paid at effective rate of duty @4% or 5% in terms of Nofification No. 4/06-CE dated 01.03.06 as
amended on transaction value of exported goods determined under Section 4 Central Excise Act, 1944,
The amount of duty paid in excess of duty payable at effective rate of 4% or 5% as per Notification No.
4/06-CE is to be treated as voluntary deposit with the Govemment. Moreover Government cannot retain the
said amount paid without any authority of law and hence allowed the said amount to be re-credited in the ,
Cenvat Credit account of concerned manufacturer.

The claimant vide their letters dated 11.03.2013 and 14.06.2013 has requested to

sanction their rebale claims with reference to order No, 1568-1595 -CX daled 14.11.2012 passed by

" Revision Authority

In pursuance to the above, the said Rebale claims are taken up for finalization.

DISCUSSION & FINDING

I have gone through the entire case records including the above said four Rebate claims
filed by the claimant, | find that the claimant has availed drawback only in respect of customs portion in all
the above said claims. .

} find fhal the Revision Authority vide GO! Order No.551-569/2012-CX dated 11.05.2012
held that the Department's argument that allowing rebate of duty when drawback of customs portions is
availed willl amount to double benefit, does not hold good & is not sustainable. The said order has been
accepted by the Commissioner of Central Excise Mumbai-Ill On 1.06.12. Furtﬁer 1 also find that in respect
of GOI order No. 1568-1595 ~CX dated 14.11.2013 the Commissioner of Central Excise, Mumbai-tit has

filed a Wril petition only on the ground that excess amount re-credited to the manufacturer will confer unjust

" benefit to the manufacturer. Since, the issue of simultaneous availment of drawback (Customs portion) and

rebate has been setfled. 1 find that the claimant is eligible for rebate of duty paid at:the effective rate i.e.
4% as .per Notification No.10/2010 dated 27.02.10, as amended under Section 4 o_f Central Excise Act,

1944, which amount to Rs. 1,60,222/-, the details of which are as under:-
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ARE-1 No. & Assessable Duty Claimed (Rs.) buty admissible
Date value
Basic E.Cess(2%) | HE.Cess | Total Basic |} E.Cess(2%) | HE.Cess | Total
(10%) {1%) {49} (1%)
1530/
25.03.10 472026.00 | 47203 944 472 | 48619 | 18881 378 189 | 19448
1534/ .
26.03.10 416256.00 | 41626 833 416 ] 42875 | 16650 333 167 | 17150
1535/26.03.10 | 823296.00 | 82330 1647 823 { 84800 | 32932 659 329 | 33920
1551/30.03.10 | 2177280.00 | 217728 4355] . 2177 | 224260 | 87091 1742 871 | 859704
" § Total 400554 160222

Hence, | pass the following order.
ORDER

| sanction the rebate claim for an amount of Rs. 1,60,222/- {Rupees ane lakh sixly
thousand two hundred twenty two only) to M/s, Cipla Ltd, in respect of goods cleared under the above
mentioned rebate claims under the provisions of rule 18 of Central Excise Rules, 2002 read with Section

11B of the Central Excise Act, 1944 and the Notification issued there under.

izﬁm/_ *

_ {S.K. MOHANTY) .
MARITIME COMMISSIONER (REBATE)
. : ‘ CENTRAL EXCISE, MUMBAI ~ {1,
" F.No.-R.C.No. 110 to 115 & 134/11-12
Thane, the
To, .

Mumbai Central,

Mumbai- 400 008.

Copyto:

1. A.C. (Audit), Hqrs., C.Ex., Mumbai - Ill, for necessary action

2. AC. (Review), Hars., C.Ex., Mumbai - {{}

3. AC.1D.C., C.Ex.,, Madgaon Division, Goa Commissionerate in charge of Cipla Lid.

" -4, Master File.
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FROM : CIPLR FAX NO. :@ 91 22 25716166

; .
i

JUL. 28 2815 B4:50PM y—-\\

July 28, 2015

To

The Joint Secretary,

Ministry of Finance, .
Department of Revenue,
Hudco Vishala Building,
B-Wing, Bhikaji Kama Palace,
R.K.Puram,

Delhi- 110 066

Dear Sir,

Sub.; Request to Preponement of the personal hearing

Ref.:-F.No.195/80/12-RA-Cx dated 27.07.2015 & F.No.195/458,508 & 509-
513/12-RA-Cx dated 14.07.2015

In caption subject matter, we are in receipt of aforesaid reference letters
of personal hearing fixed on 10.08.2015 and 11.08.2015 respectively. We
are thankful your honor for granting the same.

‘ However, it is convenient for us to attend the personal hearing for both

: matters on 10.08.2015. Therefore, we hereby request you to kindly fix the

; personal hearing for both matter on same day. Also, if it is possible kindly

! fixed the personal hearing for all our pending matter on 10.08.2015 as
per your convince

: This is for your information and perusal

Thanking you,
i Yours Faithfully
For CIPLA LTD

Authorized Signatory
Encl.: As above.

‘ Cipla Ltd, Regd. Office Cipla House, Peninsuts Business Park, Ganpatrao Kadam Marg, Lower Parel, Mumbai « 400 013
| Phon +81 22 24826000 Fax +91 22 24826120 E-mail conlactus@eipla.com Website www.cipla.com
: . Carporate Identity Number L24239MH 1835PLC002380



"Dear Sir,

July 28, 2015

To

The Joint Secretary,

Ministry of Finance,
Department of Revenue,

Hudcoe Vishala Building,
B-Wing, Bhikaji Kama Palace, .
R.K.Puram,

Delhi- 110 066

Sub.: Request to Preponement of the personal hearing

Ref.:-F.No.195/80/12-RA-Cx dated 27.07.2015 & F.No.195/458,508 & 509-
513/12-RA-Cx dated 14.07.2015

In caption subject matter, we are in receipt of aforesaid reference letters

of personal hearing fixed on 10.08.2015 and 11.08.2015 respectively. We
are thankful your honor for granting the same.

However, it is convenient for us to attend the personal hearing for both
matters on 10.08.2015. Therefore, we hereby request you to kindly fix the
personal hearing for both matter on same day. Also, if it is possible kindly
fixed the personal hearing for all our pending matter on' 10.08.2015 as
per your convince

This is for your information and perusal

Thanking you,
Yours Faithfully
For CIPLA LTD

T Fere
Authorized Signatory
Encl.: As above.

Cipla Ltd. Regd. Office Cipla House, Peninsula Business Park, Ganpatrac Kadam Marg, Lower Parel, Mumbai - 400 013
Phone +91 22 24826000 Fax +91 22 24826120 E-mail contactus@cipla.com Website www.cipla.com
Corporate Identity Number L24239MH1935PLC002380




