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F.No. 195/686/2012-RA-CX
| GOVERNMENT OF INDIA
. MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

| : 14, HUDCO VISHALA BLDG., B WING
| 6" FLOOR, BHIKAJI CAMA PLACE,
: ' i NEW DELHI-110 066

Dat:e of Issue )I{)Zéw

ORDER NO. 53/2016-CX DATED 31.03.2016 OF THE GOVERNMENT OF
INDIA, PASSED BY SMT. RIMIHIM PRASAD, “JOINT SECRETARY TO THE
GOVERNMENT OF INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT,

1944, :
|
Subject : Revision application filed, under Section 35 EE of the Central
Excise, 1944 against the Order-in-Appeal No.US/271/RGD/2012
dated 25.04.2012 passed by Commlsswner of Central Excise,
(Appeals)-1I, Mumbai
Applicant : M/s Positive Packaging Industries Ltd.
|
|

Respondent : Commissioner of Central Excise, Raigad 5

* Kk Kk ke k ok
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This Revision Application is filed by M/s Positive Packaging Industries Ltd,
(hereinafter referred to as applicant} against the Order-in-Appeal No.
US/271/RGD/2012 dated 25.04.2012 passed by Commissioner of Central Excise,
(Appeals), Raigad with respect to Order-in-Original No. Raigad/KPL/RC/3210/11-12
dated 31.05.2011 passed by the Deputy Commissioner of Central Excise Khopoli
Division, Raigad.

2. Brief facts of the case are that the applicant have filed the rebate claims in
Central Excise, Khopoli Division, Raigad on 09.02.2011. During scrutiny of aforesaid
claims it was noticed that:-

(i there was no endorsement from Customs on the reverse side of ARE-1s
(i)  there was no endorsement on shipping bill from Customs
(ii)  copy of mate receipt not submitted

2.1, Accordingly, above discrepancies were conveyed to the applicant vide
Deficiency Memo Cum Show Cause Notice (DM)

2.2. The Show Cause Notice was adjudicated. Original authority in impugned
Order-in-Original observed that the vessel in which the goods covered in both rebate
claims were loaded colluded with another vessel immediately after leaving the port
and as such the goods cannot be treated as exported. Hence rebate claims are not
admissible.

3. Aggrieved by the said order the applicant filed appeal before the Commissioner
(Appeals) who vide Order-in-Appeal No. US/271/RGD/2012 dated 25.04.2012 rejected
the same.

4, Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision application under Section 35 EE of Central Excise Act, 1944 before Central
Government on the following grounds:

4.1. The department is erred in rejecting the rebate claims in spite of submitting
the ‘Bank Certificate of Export Realization’ evidencing the export of goods and receipt
of export sale proceeds in foreign exchange. That the said certificate was enclosed
to the rebate claim, the department merely brushed aside the said submission of
the applicants. That the department also erred in stating that for payment of rebate
under Rule 18, export is a pre-condition to be fulfilled. That the goods have been
exported under FOB contract which stipulates that the responsibility of the exporter
is to handover the goods Free On Board (FOB) under the International Contract

2
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Terms (INCOTERMS). That once the goods are handed over to the ship, the title in
goods is transferred to the customer and any loss in transit is sole responsibility of the
overseas buyer. That in the instant case the goods were exported under FOB terms
and the export proceeds are also realized in foreign exchange, which completes the
condition of rebate which basically casts obligation on the exporter to collect the
export proceeds in foreign exchange for the goods exported: That once the said
condition is complied with, rebate on the said goods cannot be denied and therefore
the order of department is liable to be quashed and set aside.

4,2, The department erred in rejecting the claim only on the ground that the goods
have actually not exported. That the department failed to appreciate that the goods
have actually been taken on board in the ship and the necessary Bill of Lading is
issued by the shipping agency and the ship was physically moved from the port. That
there is no dispute to the fact that necessary duty has been paid on the said goods

‘and a certificate is issued by Superintendent of Centra! Excise verifying the said duty

payment details. That the applicants have completely discharged their obligation on
their part and therefore the burden of duty paid on the said goods exported should
not fall on the exporter having completed and-discharged the obligation on their part
therefore the order of department is liable to be quashed and set aside.

4.3. The adjudicating authority rejected the rebate on the ground that there is no
endorsement of the Customs officers on the reverse side of the ARE-1, shipping bill
and copy of mate receipt is not submitted. That the Commissioner (Appeals) faited to
extend his independent finding on this order but traversed beyond the finding of the
adjudicating authority. That the Commissioner (Appeals) simply rejected the appeal
filed by the applicant on the grounds that the goods have not been exported. That in
the present case the goods have been lost after the vessel left the port, the applicants
have recovered the sales proceeds in the convertible foreign exchange and therefore
the rebate is legally eligible to the applicant.

44. The Commissioner(Appeals) erred in rejecting the claims only by relying upon
the word ‘exported’ used in the text of Rule 18, Notification No. 19/2004-CE(NT)
dated 06.0#9.2004 and para 8.4 under Chapter 8 of the CBEC Manual. That the
present case relates to accidental loss of export goods which requires different look at
rules framed. That physically the goods have been cleared from the factory under
supervision of Central Excise Officer by following all the procedures laid down for
export. That the export was on FOB terms and the sale was complete and the
ownership of goods was transferred to buyer once the goods were delivered on board
for delivering the goods to overseas buyer.

45. The Commissioner (Appeals) erred in rejecting the clair;n relying upon the
definition of word ‘export’ as given under Section 2(18) of the |Customs Act, 1962.
That the applicants submit that the goods were removed from the, factory and loaded

3
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on the ship for taking the same to a place outside India. That the definition does not
envisage that goods must reach in the hands of overseas buyer. That because of
accident, goods did not reach the destination. That because of accident the goods
did not reach the destination. That despite the accident, the ownership of goods was
transferred to the overseas buyer, export was complete and therefore the overseas
buyer claimed the insurance and remitted the proceeds in convertible foreign
currency. That the inference of the definition of export as drawn by the
Commissioner (Appeals) is wrong and is not capable of handling the situation of
accident.

4.6. The Commissioner (Appeals) erred in rejecting the rebate claim without
considering the various representation made by the Federation of Indian Export
Organisation and the Chairman of CBEC to issue necessary directions and clarification
so that the exporters are not put to financial loss for no mistake of theirs. That the
applicants have also directly written to CBEC requesting to consider their case in view
of the recovery of sale proceeds in convertible foreign exchange.

4.7. The department erred in not considering that the Customs officer has not
signed on the ARE-1. That it is factually incorrect as the jurisdictional Central Excise
officers have signed the ARE-1 on the reverse side of the document at the time of
stuffing the container at the factory and the said ARE-1 is also signed by Customs
Preventive officers at the port of shipment.

4.8. The department erred in rejecting the rebate claim on the ground that the
goods are lost within the Indian territorial waters and hence goods are not exported
consequently no rebate. That under FOB contract the ownership in goods passes to
the buyer immediately on handing over the goods on board and in the present case
the goods have been handed over to the shipping agency on 27.07.2010 itself who
have issued the bill of lading confirming goods on board. That the overseas customer
in terms of FOB contract accepted the loss of goods and remitted sale proceeds in
convertible foreign exchange for the goods lost in transit. That the main purpose of
allowing the incentive in respect of export is to earn convertible exchange for the
country that has been achieved by the applicant and the sale proceeds were realized
in view of the FOB contracts and applicants have produced the BRC and are legally
eligible for the export incentive by way of rebate. That realization of sale proceeds in
foreign currency is a condition precedent to rebate claim which has been fulfilled by
the applicant. Therefore they are legally eligible for the rebate claim which is required
to be paid.

5. Personal hearing scheduled in this case on 03.08.2015 was attended by Shri P.K.
Shetty, Advocate on behalf of the applicant who reiterated the grounds of revision
application and also stated that once the goods were shipped on board the ownership
stood transferred to the buyer particularly as the saleis on FOB basis and that the

4
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Therefore, they should not be penalized for circumstances beyond their control.
Nobody attended hearing on behalf of department.

6. Government has carefully gone through the relevant case records available in
case file, oral & written submissions and perused the impugned Order-in-Original and
Order-in-Appeal.

7. On perusal of records, Government ohserves that during the scrutiny of the
rebate claims filed by the applicant, it was noticed by the original authority that there
was no endorsement from Customs on the reverse side of ARE-1s, that there was no
endorsement on shipping bill by Customs and that copy of mate’s receipt not
submitted. Accordingly Deficiency Memo Cum Show Cause Notice (DM) was issued.
The Deputy Commissioner vide impugned Order-in-Original rejected the rebate claims
as the goods had not been ‘exported’. The applicant filed appeal before the
Commissioner (Appeals) who rejected the same. Now the applicant has filed this
revision application under Section 35 EE of Central Excuse Act, 1944 before Central
Government on the grounds stated at para 4.

8. Government observes that the issue to be decided is wh!ether the impugned
goods can be said to have been ‘exported’ for the applicant to be entitled for rebate
in terms of Rule 18 of Central Excise Rules, 2002. The lower authorltles have held the
rebate claim as inadmissible inter alia on the ground that as the vessel on which the
impugned goods were loaded, collided with another vessel immediately after Ieavmg
the port, the goods were not actually exported. The applicant on the other hand has
contended that as the export was on FOB terms the ownership of ‘the goods has been
transferred and remittance received, the export was complete. In view' of the rival
contentions, Government first proceeds to examine the issue on the basis of prevalent
statutory provisions.

8.1. Rule 18 of Central Excise Rules, 2002 deals with rebate of duty which reads as
follows:- '

“Where any goods are exported the Central Government may, by notification, grant
rebate of duty paid on such excisable goods or duty paid on materials used in the
manufacture or processing of such goods and the rebate shall be subject to such
conditions or limitations, if any, and fulfiiment of such procedure as may be specified
in the notification. '

Explanation- Export includes goods shipped as provision or stores for use on board a
ship proceeding to a foreign port or supplied to a foreign going aircraft”.
|
8.2. Further, the word export is defined in Section 2 (18) of the Customs Act, 1962

as under:

“(18) ‘export’ with its grammatical variations and cognate express:ons means taking

out of India to a place outside India”. |
5
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8.3  As per Section 11B of Central Excise Act, 1944 the rebate claim is to be filed
within one year of relevant date. Explanation B defines relevant date as under:-

“(a) In the case of goods exported out of India where a refund of excise duty paid is available
in respect of goods themselves or as the case may be the excisable material used in the
manufacture of such goods :-

(i) If the goods are exported by sea or air, the date on which the Ship on the aircraft
in which such goods are loaded leaves India or”

8.4. Further, the sanction of rebate claim under the aforesaid provisions is governed

by paragraph 8.4. of CBEC Manual of Departmental instructions which states as
follows:-

‘6.9. After satisfying himself that the goods cleared for export under the relevant
ARE1 applications mentioned in the claim were actuafly exported as evident by the
original and dupficate copies of ARE 1 duly certified by Customs and that the goods
are of duty paid character as certified on the triplicate copy of ARE1 received from the
Jurisdictional Superintendent of Central Excise, the rebate sanctioning authority will
sanction the rebate in part or full. In case of any reduction or rejection of the claim,
an opportunity shall be provided to the exporter to explain the case and a reasoned
order shall be issued”.

9. The harmonious reading of the above said provisions reveals that export takes
place when goods leave India to a place outside India. It is abundantly clear that the
goods have to be exported and rebate shall be paid subject to conditions and
limitations set by the Central Government upon fulfilment of prescribed procedures.
The CBEC Manual of Departmental Instructions further clarifies that goods have to be
actually exported for rebate to be admissible.

10. Government further draws support from the ruling of the Hon'ble Supreme
Court in an identical case of Union of India vs. Rajinder Dyeing and Printing Mills
2005 (180) ELT 433 (SC) where the goods had been dispatched through ship for
export but due to accident, the ship sunk and goods were destroyed. The exporter
claimed drawback on the ground that goods were actually exported. The Apex Court
placing reliance on the concept of movement of goods outside the territorial waters of
India to complete the export, held the claim of drawback as inadmissible. It was
observed as under:

"3, "Drawback” is defined by Rule 2(a) of the said Rules. Drawback is available to
‘goods manufactured in India and exported’. For the purposes of the Rules, ‘export’
is defined to mean, ‘'taking out of India to a place outside India.....".

4. Learned counsel for the appellants contends that, in the instant case, there
was no export as contemplated by the said Rules in as much as the said cargo had
not been taken out of India to a place out of India; in fact, the vessel had sunk and

6
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the said cargo was destroyed within the territorial waters of India. Our attention was
drawn to the judgment of this Court in Collector of Customs, Calcutta vs. Sun
Industries, 1988 (35) ELT 241. This was a case where goods had been loaded on to a
vessel in India and the vessel had sunk after it moved out of the territorial waters.
This Court said:

"When the ship got c/earance and moved out of the terriforial waters, the
export was complete..... But the expression 'taking out to a place outside India’ would
also mean  a place in high seas. It is beyond the territorial waters of India. High
seas would also mean a place outside India, if it is beyond th:e territorial waters of
India.  Therefore, the goods were taken out to the high seas outside territorial
waters of India, they will come within the ambit of expression i'taking out to a place
outside India’  Indublitably the goods had been taken out of India.”

5. The emphasis in the judgment afore-mentioned is on the movement of the
goods outside the territorial waters of India. It is then that an export may be said to
have taken place. In the instant case, the said cargo was destroyed when the vessel
sunk within the territorial waters of India. There was, therefore, no export of the said
cargo. Accordingly, no duty drawback was available in respect of the said cargo.

6. The civil appeal is allow

The above judgement thoug'h rendered in the context of admissibility of
drawback under Section 75, the ratio of the decision is squarely applicable to the
present case as both rebate and drawback arise only upon export of goods.

11.  Government also observes that it is an undisputed fact on record that the
vessel on which the goods covered in the said rebate claims were loaded coltided with
another vessel immediately after leaving the port. Thus the goods in question were
not actually exported. The same is further corroborated with the other discrepancies
noticed in rebate claims by the original authority. This clearly shows that the goods
in fact were not exported and question of any rebate of duty paid on exported goods
does not arise.

12.  Government also notes that Commissioner {Appeals) has rightly observed that
the purpose of rebate of duty paid is to allow the goods to be available in the
international market at a competitive price so that taxes are not exported along with
the goods. Admissibility of rebate therefore, rest upon the goods joining the course
of international trade. In this case, whatever be the reasons, the export has not taken
place and therefore the grant of rebate of duty paid does not arise under the
stipulation of Rule 18 read with Notification No. 15/2004-CE(NT) dated 06.09.2004.

13. Government also places reliance on the ruling of the Hon’ble Supreme Court in
the case of Collector of Central Excise, Vadodara vs Dhiren Chemical Industries 2002
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(143)ELT 19 (SC), Paper Products Ltd. vs Commissioner of Central Excise
1999(112)ELT 765(SC) and ITC Ltd. vs CCE 2004 (171)ELT 433 (SC) in which the
Apex Court has held that strict and plain reading of the statute are to be strictly
adhered to and all the authorities working under the respective Central
Excise/Customs Acts are to ensure strict applicability of all the relevant
Notifications/Circulars as issued for the purpose.

14. The applicant has contended that rebate is admissible as despite the
accident, the ownership of the goods had got transferred to the overseas
buyer as the sale was on FOB and not CIF basis. In this regard, Government
notes that as per the provisions of law, transfer of ownership of goods is not
one of the requirements for eligibility of rebate. The entitlement of rebate
benefit will arise not from change of ownership of goods per se but only when
they have been exported. In the present case, the actual export of goods has
undeniably not taken place as the ship had admittedly capsized immediately
upon leaving the port in India.

15. Government also does not hold as tenable the contention of the applicant that
as foreign exchange has been realized, rebate cannot be denied. Rebate is allowed
on the act of export of goods and if goods have not been actually exported, question
of any rebate does not arise in terms of Rule 18 read with Notification 19/2004-
CE(NT) dated 06.09.2004.

16. In view of the above, Government is of the considered opinion that given
the circumstances of the case, the export cannot be said to have been
completed and thus rebate claim has rightly been held as inadmissible on this
ground alone. Government, therefore, finds no infirmity in the Order of the
Commissioner (Appeals) and hence upholds the same.

17. The Revision Application is thus rejected being devoid of merits.

18. So, ordered.

(RIMJHIM%

Joint Secretary to the Government of India

M/s Positive Packaging Industries Ltd.,
Village Ransai, Khopoli Pen Road,
TaIuka-KhaIapg_[,‘pistrict Raigad.

Attested,
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ORDER NO. 53/2016-CX DATED 31.03.2016

Copy to:-
1. The Commissioner of Central Excise , Raigad.

2 The Commissioner (Appeals-1I), Central Excise Mumbai, 3" Floor, Utpad Shulk
Bhavan, Plot No. C-24, Sector —E, Bandra-Kurla Complex, Bandra (East), Mumbai-
400051.

3. The Deputy Commissioner of Central Excise, Khopo!i Division, Raigad.
4, PAto ]S (RA).
5. Guard File.

6. Spare Copy.

ATTESTED

( B.P. SHARMA )
0SD (RA)
GOVT. OF INDIA

| l
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F.No0.195/686/12-RA -Cx
GOVT. OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)
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Hudco Vishala Bldg., 14, B- Wing,
6" Floor, Bhikaji Cama Place,
New Delhi-110 066.
Dated: 02-07-2015

To ‘
M/s Positive Packaging Industries Ltd., The Commissioner of Central Excise,
KM 16, Village Ransai, Raigad Commissionerate,
Khopoli-Pen Road, Plot NO.1, Sector-17,
Khopoli-410 203 i Khandeshwar, Navi Mumbai- 410 206.

Sub:  Personal Hearing to be held on 03-08-2015-at 12.30 P.M.
Revision Application No. F. No. F. No. 195/686/12-RA-Cx in the case of

M/s Positive Packaging Industries Ltd. - Reg...
Please refer to the Revision Applications filed against the Order-in-Appeal No.
US/27U/RGDTi2 dated 25-04°12 in respect of M/s ™ Positive Packaging Industries Ltd_passed by )
the Commissioner of Central Excise (Appeals-II), Mumbai. Personal hearing has been fixed for

03- 08-2015 at 12.30 P.M. in the office of the Joint Secretary (RA), Hudco Vishala Building,
" "i4, B- Wing, 6"th Floor, Bhikaji Cama place, New Delhi-110 066. You are requested to cause
appearance either personally or through authorized representatlve/counsel along with necessary
documents to defend your case. Department may depute a well conversant officer not below the
rank of Assistant Commissioner to defend their case orfile written submissions / counter reply.

Yours faithfully,

(Nirmala Devi)
Section Officer (RA)

Copy to: - Sh. P.K. Shetty, Advocate, M
F-160, 1% Floor, :
DREAMS MALL LBS Marg, Bhandup-(West),
Mumbai-400 078.
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GOVERNMENT OF INDIA

MINISTRY OF FINANCE

DEPARTMENT OF REVENUE
R.A UNIT)

ﬂﬂ.l.ﬂl.‘II’II.D'.D‘ll.'ll!ﬂ'll...l’IIDI.DBF'I.OBIIBI.Q"b'-dlﬂ-

Hudco Vishal Bidg.,

14,B-Wing, 6™ Floor,
_Bhiksji Cama Flace

New Deihi-110 066

Twe dated e L Q'Lﬂ_f:

NOTICE 1SSUED UNDER SECTION 35 EE OF THE CENTRAL EXCISE, ACT, 1944

Subject. Revision Applicetion filed by 5:)/,% ) @\gm FONE ,ﬂa o bz ;,.’ V% L] 91{, ,,_ﬁ
T .
against Order-in-Appeal No, 321/ 2GR /WE s
dated A0 12- passed by the Commissioner of Central Excise,

" (Appeals), Mumlbr Reg,

--------------------------

p

A Revision Application has been filed against Order-in-Appea! cited above
‘> (copy enclosed). L

In this regard, if any Additional submissions are to be made, wﬁ}ch are note
elaborated in Order-in-Original and Orcler-in-Appeal, you may do so, within fiftecn days
from the date of receipt of this letter. If IDepariment requires personal hedring in this case.
it may be stated specifically. | |

If no reply is received within sti pulated time and no request for hearin
A I made and the matter will be

g is made.

it will be assumed that no further subTnissions are 10 be
decided based on the Order-in-Original and Order-in-Appeal, and will be communicatec
10 you in due course.
our faithfully,
‘Agm e ls
(ka@ars ©AREA) ¢

& SECTION OFFICER (RA)
To,
b The Commissioner of Cemral Excise :

A C‘u&ffz/(} o v 5T ol
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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE

(R.A. UNIT)
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To

Mdbjoi\ lA;_:?
- Z’-",’., *@M

Hudco Vishala Bldg. 14-B-
Wing, 6® Floor, Bhikaji Cama Place
' New Delh-110 066.

The dated. @i/? ‘
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Mis JSE y2s e Aeriaa

Sir

2

{ am directed to refer to your Revision Application No.

" Subject: Customs / Central Excise Revision Applicétion against Order-in-Appeal No.
Cdated 2t Y- /2. passed
by the Commissioner of Customs/Cemtral Excise (Appeals),

in the case of

Reg.

{\,l “\p

. Dated /¢ ~+ 72 against the Order-in-Appeal Number cited in the above subject. Y our application -
has been provisionally accepted and registered vide file reference number given on the top of this’
. letter. This reference number should invariably be _quoted while corresponding in future

2. The registration can be made final only on your submitting the foliowing documents(Ticked)
within a period of 15 days of receipt of this letter, failing which the same shall be dismissed as

non-maintainable without any further reference:-

1. TR-6 Challan :
2. The Order-in-Original No.

dated

Passed by the Asst./Dy /Joint/Additional Commissioner of C Ex./Cus

E The Order-in-Appeal No.

passed by the Commissioner (Appeals),C. Ex./Cus

4, Your Demand Draft No.

dated

dated

for Rs. 200/1000 is returned herewith. Please furnish the fee under TR-6

Chailan (Instructions enciosed). ‘
5. Application for condonation of delay. RA is filed after delay of ........ months/days and is
‘time- barred’. ‘ :
8. Evidence of receipt of Order-in-Appeal No. dated
7 . Proper Vakalatnama / Authorization letter.
\/ Court fee stamps of Rs. 1 each to be affixed upon 0/0, O/A, RA.
: Your faithfully,
AGm et
(KIRAN LAKRA) ¢ 5~ 1%
SECTION OFFICER (RA)
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(i)  Whether copy of QWA furnished? ‘bym - RF. BR
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. Cross cbjoction to be obtained? 4
(). Whether TR-6 Chalinc furmished? =
(i) If yes, for what sasount? (onro-129 - / , &61)7 o
- DD(), 35 EEE)
I Whothor PH reiuested? If yes, where - 9@}
(i) Applicam{s) stationed at - : l 0
;Em) MMmMmedu .- .‘ '
(&} Docements rolicd upon in O/0 & QVA - @
(u) Have those boea enclosed with R.A.7 =~ _
{ﬂ WhﬁuqnﬁwRAjuumx .

filod agaiost O/A mentioned at A(l) shove.
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()  RA. filed by Applicant/Advocate/Consmltan - ' \
ity  Whether proger Vakalntoams/ : '
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'(a}' " Court foe stamp affixed on - /8!0,0)45&3/?&0

(i}  Comet foo stamp nat sffixed on - O/ /A & R/A
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3RD FLOOR, GREAT EASTERN SUMMIT, A-WING, TEL : + 91 22 3921 1400

PLOT NO. 56, SE€TOR-5, CBD BELAPUR (E), FAX: + 8122 3921 1430

NAVI MUMBAI - 400 614, E-mail ; positive@positivepackaging.com
MAHARASHTRA, INDIA. WEB : www positivepackaging.com

TRl

| Ref: PPIL/2012 R\

July 10, 2012

The Joint Secretary of the Government of India
Ministry of Finance, Department Of Revenue f
CBEC & CBDT, Hudco Vishala Building {
14, B-Wing, 6t Floor, Bhikaji Cama Place, "
New Delhi — 110 066 /

Dear Sir, /

. Sub : Central Excise Revision Application against Order-in-Appeal @~ -,
- No : US/271/RGD/2012 dated 25/04/2012

We enclose Revision Application in duplicate under Section 35EE of the
Central Excise Act, 1944 against Order-in-Appeal No : US/271/RGD/2012
‘dated 25/04/2012.

We also enclose Xerox copy of acknowledgment Receipt dated 09 /07/2012
for depositing the fees of Rs. 1000/- towards captioned Revision
Application. A copy of Board Resolution in respect of authorized signatory
is also enclosed.

Kindly acknowledge the receipt for convenience of records.

Thanking you,

Yours Faithfully,

oy

(D—W. DESHPANDE)

General Manager - Indirect Taxes

Encl: Revision Application in-duplitate

Copy of Acknowledgment Receipt &
Copy of Board Resolution

TSA4 | REGD. OFFICE : 96, JOLLY MAKER CHAMBERS NO 2, 225, NARIMAN POINT, MUMBAI 400 021, MAHARASHTRA, INDIA.

o TEL - + 91 22 3001 1700 FAX : + 91 22 2202 3774 E-mail : positive@positivepackaging.com
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Tax Payment Page f of 1

[ H HDFC BANK

Acknowledgement Reciept

BSR Code Date Of Receipt  Challan Sr No
CIN: 0510004 09072012 00069
Type Of Payment: EXCISE TAX Tax
Major Head Code 0038
Location Code 430302
Assessee Code: AAACP28360QXM002

POSITIVE PACKAGING IND.
LID. : FLEXIBLES DIVISION

Commisionerate Code ‘ 43 Division Code No. 03 Range Cade 02
Accounting Code : 00380087

Accounting Code Description  OTHER RECEIPTS

Amount Per Accounting Code : 1000

Name Of Assessee

Total Amount In Figures : Rs. 1000
Total Amount In Words : Rs. One Thousandonly.
Date Of Realization : 09/07/2012 16:26:13

As per the CBEC's Directive, this cyber receipt in acknowledgement of your e-payment and no physical

Please Note: : acknowledgement will be sent by post.

https://enetbanking.hdfcbank.com/corporate/entry » 09/07/2012

#
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== POSITIVE 98, JOLLY MAKER CHAMBERS NO. 2, TEL : +91 22 2283 7206
= PACKAGING 225, NARIMAN POINT, FAX : +91 222202 3774
INDUSTRIES MUMBAI 400 021, E-mail ; positive@vsnl.com
= LIMITED MAHARASHTRA, INDIA www.positivepackaging.com

CERTIFIED TRUE COPY OF THE RESOLUTION PASSED AT THE
MEETING OF THE BOARD OF DIRECTORS OF THE COMPANY HELD
ON 26™ APRIL 2008 AT THE REGISTERED OFFICE OF THE
COMPANY

AUTHORITY TO MR. D. W, DESHPANDE

“RESOLVED THAT Mr. D. W. Deshpande, General Manager - Indireet
Taxes. be and is hereby authorised Lo sign invoices, challans, returns,

| Letter of Undertaking (LUT), file suits/applications/appeals, reply lo
\ notices and {o take all such necessary actions as may be necessary in

B this regard including signing of documents, swearing of affidavits and all
- other documents and papers in respect of Sales Tax, Central Excise,

Service Tax and Development Commissioner and to appeat before the
said Authorities on behalf of the Company and to do all such things and
acls as may be necessary and incidental thereto in relation to all the
Divisionis and units of the Company.

‘ RESOLVED FURTHER THAT a certified true copy of this resolution be
submitted to the respective Authority for their record with a- request to
act thereon.”

;: For Positive Packaging Industries Ltd.
“ Director / Company Secretary
Place: Mumbai

Date : 26t April 2008

FACTORY: VILLAG: RANSAI, KM. 18, KHOPOLI - PEN ROAD, KHOPOLI 410 203, MAHARASHTRA, INDIA
TEL: +91 2162 391300 t0 391309 FAX: 4812192391310 E-mait factory@positivepackaging com




PANY
Before Joint Secretary, R.A Unit, Government of India, Ministry of
Finance, New Delhi.

In the matter of
Revision Application No........ccoeeereenens Of voveereireennnens reere 2012
Filed by:

Pc‘:Jsitive Packaging Industires Ltd

MUMDBAL ...ccoiieiiiieiiierinriiniereeeee s eeeeienens Appellant
V/s
Dy.Commissioner of Central Excise .
Khopoli DiviSion..........covviiviiiininiinin. Respondent
INDEX.
SL No | Exhibit | - _ Description | Page Nos.
’ 1 - Form 8 duly filled in along with statement|{ 1to 9

of facts and Grounds of application.

2 A 'Copy of order-in-appeal : 10 to 15
No.US/271/RGD/2012 dated 25.4.2012

3 B Copy of letter dated 25.2. 2011 confirming 16’

the total loss and no trace of containers

lost in the accident.

4 Cl1 & C2 |Copy of rebate claims filed 'by the | 17 to 42

I appellants
lJ 5 D Deficiency memo cum show cau_ée notice 43
{ dated 20.4.2011
_6.A I E Written submission of appellants dated’| 44 to 49
| 9.5.2011. ‘ |
7 | F TCopy of order-in-original dated 3152011 | 50 to 55

passed 'by ‘Dy. Commissioner of Central

Excise Khopoli Division.

8 G | Copy of appeal filed before Commissioner | 56 to 63
(Appeals)
9 H Copy of representation sent to CBEC by 64 to 68

appellants and the various Trade

Associations.

: = _
LTI T - S r : . -
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FORM NO. E.A.-8 . i
[Rule 9 of the Central Excise (Appeal) Rules, 2001]

Form of Revision Application to the Central Government under Section
35EE of the Central Excise Act 1944,

PR S S

2012

Revision Application No.... gy g/ 64;:/\81'/”__’ P F

1 [Name and address of the Positive Packaging Industries Ltd,
applicant. KM 16, Khopoli-Pen road,
Village Ransai, Khopoli
2 | Address of the Commissioner Commissioner of Central Excise
(Appeals) (A) Utpad Shulk Bhavan Sector E,
passing the order against which Bandra Kurla Complex, Bandra
the revision application is filed. (E), Mumbai-51
3 | The number and date of the order. O-I-A° No. 271/RGD/2012 dated
25.4.2012
4 |Date of communication of the 3.5.2012
order
5 | Designation and address of the Deputy Commissioner of Central
adjudicating authority against Excise, Khopoli Division, Trifed
which the order has been passed Towers,
by the Commissioner (Appeals) Sector 17, Khandeshwar,
New Panvel
6 | Address to which Positive  Packaging Industries
notices/communications may be Ltd, KM 16, Khopoli-Pen road,
senf o the applicant. Village Ransai, Khopoli
e B
=l - &

P.K. Shetty, Advocate

F-160, 1st Floor, Dreams Mall,
L.B.S. Marg, Bhandup (West)
Mumbai-400 078

Whether the appellant wishes to Yes
be heard in person
8 | (i) Description of classification of | | Flexible Packing Material falling
goods under Chapter 39 of CETA 1985
(ii) Period of dispute July 2010
(i) Amount of duty, if any,|:!NA
demanded for the period
mentioned in
item (i)
(ivy Amount of refund, if any, Rs.6,99,499/-
claimed for the period mentioned (Rs.3,63,781/-8& Rs.3,35,718/-)
in {Rebate)
item (ii)
(v) Amount of fine imposed NA
(vi) Amount of penalty imposed NA
(vii) Market value of seized goods NA
9 | Whether duty or penalty, if any, | : | Not Applicable.
}clsl;y /ext?aegl ' dep())c;sned téi The Appeal relates to rebate of
challan/account-current, as the duty paid on export under Rule 18
. of CER 2002
case may be, under which the
deposit is made, shall be
furnished)
10 | Relief claimed in application As per grounds of Appeal
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Statement of facts , . 2

Positive Packaging Industries Ltd, KM16, Khopoli-Pen Road, Village
Ransali, ‘Khopoli (hereinafter referred to as ‘Applicants’) are filing this Appeal
to quash & set aside the Order-in-Appeal No. 271/RGD/2012 dated
25.4.2012 upholding the Order-in-Original RGD/KPL/RC/3210/11-12 dated
31.5.2011 passed by Dy. Commissioner of Central Excise, Khopoli Division,
Raigad Commissionerate, Trifed Towers, Sector 17, Khandeshwar, New
Panvel-410 206 . Commissioner {Appeals) rejected the two rebate claims of
Rs.363781/- & Rs.3,35,718/- totaling to Rs.6,99,499/- on the ground that
Applicants have failed to comply with the conditions of Rule 18 read with
Notification No. 19/2004 CE(NT) dated 6.9.2004 in as much as the goods
have not actually exported & therefore grant of rebate of duty paid does not
arise. Hereto annexed & marked Exhibit A is the copy of the said order-in-
appeal dated 25.4.12.

2. Applicants are engaged in the manufacture of flexible packaging
material (Laminates) falling under Chapter sub-heading No.39 of the Schedule
to CETA, 1985. The said manufactured goods are cleared for domestic market
as well as export. Applicants exported their finished goods under ARE-1 No.
339 & 340 both dated 25.7.2010 to ‘Premium Foods SPRL, Kinshasa,
Democratic Republic of Congo, on FOB basis. Shipping bill Nos. 8693688 &
8693664 both dated 26.7.2010 were issued for the said export & the Let
Export Order’ was also passed on 27.7.2010 by the proper officer of Customs.
The goods were loaded on the vessel MSC Chitra at JNPT Port on 7t August
2010 & Bill of Lading No. MTD 5000130022295 dated 7.8.2010 was issued for
both the consignments by Team Global Logistics Pvt. Ltd. However it has been
reported that the said Vessel, immediately after leaving the port, collided with
another vessel namely Khaleeja Il on 7t August 2010. It was reported by the
shipping company that the said containers were lost in the accident & could
not be salvaged by the shipping égency. Hereto Annexed & marked Exhibit B
is the copy of the letter dated 25.2.2011 from the shipping agency.

3. Applicants have informed the overseas customer about the said loss of
goods in-transit after handing over the goods on board. Applicants also
claimed the export sale proceeds as the contract was on FOB basis and the
ownership of goods was transferred to buyer in terms of INCOTERMS. The
overseas customer accordingly have remitted the sale proceeds in terms of
FOB contract to Applicants excluding the excise duty paid on the goods.

Applicants thereafter filed two rebate claims on 9t February 2011, amounting




- -

Rs.3,63,781/- & Rs.3,35,718/- totaling to Rs.6,99,499/- under AREal.-.No%.
339 & 340 both dated 25.7.2010. In support of the claim the Applicants had
submitted copies of ARE-1 duly signed by the Preventive Officers of Customs,
Central Excise invoice evidencing payment of duty, Shipping Bills with order
of Let eprrt’ permitted by Customs Officers, Custom Invoice, Bill of Lading &
the Bank Realization Certificate evidencing proof of receipt of sale proceeds in
convertible foreign currency covering both the containers. Hereto annexed &
marked Exhibit C1 & C2 collectively are the copy of the said two rebate

claims.

4, " Applicants however reccived the Deficiency Memo cum show-cause

notice dated 20.4.201 1, poihting out that:

a) No endorsement from Customs on the reverse side of the ARE-1

b) No endorsement from Customs on the shipping bill

c) Copy of the mate receipt not submitted
Applicants were also -directed to appear before Deputy Commissioner of
Central Excise on 27.4.2011 in the matter. Hereto annexed & marked Exhibit

D is the copy of the said Deficiency Memo Cum show-cause notice dated
20.4.2011.

3. Applicants appeared for personal hearing in the matter on 4.5.2011

wherein they have made the following submissions:

i) the goods were loaded on vessel MSC Chitra on 17th August 2010,
Team Global Logistic Pvt. Ltd. The shipping agency also issued a
Bill of Lading fdr-thc said consignments. Once the vessel left the
port, Applicam;s have no control over such accidents & in terms
of FOB contracts, the ownership in good$ transferred to overseas
buyer & contractual obligation is compiete once the goods are

shipped on Board.

ii) Applicants have collected the sale proceeds from the overseas
buyer in foreign exchange for the goods exported in terms of FOB
contract & the goods destroyed in transit has no relevance for the

payment of rebate.

i) a representationr has been made by the Federation of Indian
Export Organisation (FIEO-Set up by the Miﬁistry of Commerce,
Govt. Of India) for waiver of duty on the goods lost in the said
accident & therefore the rebate claim may be kept pending.
Hereto annexed & marked Exhibit E is a copy of the written submission

dated 9.5.2011 filed by Applicants subsequent to the hearing.
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6. Appellants, However surprised to receive order in original passed by
Dy. Commissioner without going into the merits of the case rejecting the
rebate claims vide OIO No. RGD/KPL/RC/3210/11-12 dated 31/05/2011
on the ground that goods are not exported. Hereto annexed & marked

exhibit F is the copy of the said order-in-original dated 31.5.2011.

7. Aggrieved with the said order—in—original rejecting the rebate claims
applicant filed appeal before the Commissioner (Appeals), Mumbai Zone II

on the following grounds:

1. The overséas buyer released the payment of goods exported in

foreign currency being condition of contract as FOB.

ii. ARE-1 is signed by the Custom Officer, LET Export order
passed by the Custom Officer & Bill of Lading issued by
Shipping Agency.

iii. Representation made by Federatilon of Indian Exporters
Organization (FIEO}.

iv. ‘Non crossing of border of Indian territoriél waters of the export
goods’ is only a procedural requirement. Main purpose of
allowing the incentive in respect of export is to earn convertible
Foreign exchange for the country that has been achieved by
the appellant.

Hereto annexed and markéd Exhibit G is the copy of said appeal.

8. The Commissioner {Appeals) granted personal hearing on
'08/ 02/2012. The Applicant reiterated the submissions advanced in the
appeal. Applicants, however, surprised to receive the Order-in-Appeal
rejecting said rebate claims amounting to Rs. 6,99,499/- on ground that
goods are not physically exported. Aggrieved with the said ord_er Applicants
are filing this app'eal on the following grounds each of which are urged

without prejudice to one another.

GROUNDS OF APPEAL

9. Respondeﬁt erred in rejecting the rebate claims in spite of submitting
the ‘Bank Certificate of Export Realization’ evidencing the export of godds &
receipt of export sale proceeds in foreign exchange. Though the said certificate
was enclosed to the rebate claim, Respondent merely brushed aside the said
submission of the Applicants. Respondents also erred in simply stating that
for payment of rebate under Rule 18, Export is a pre-condition to be fulfilled.

Appellant submit that goods have been exported under FOB contract which




stipulates that the responsibility of the exporter is to handover the gootls Free
On Board (FOB). Under the International Contract Terms (INCOTERMS), once
the goods are handed over to the ship, the title in goods is transferred to the
customer & any loss in transit is solé responsibility of the overseas buyer. In
the instant. case the goods were exported under FOB terms & the export
proceeds are also realized in foreign exchange. This complies the condition of
rebate which basically casts obligation on the exporter to collect the export
proceeds in foreign exchange for the goods exported. Once the said condition
is complied with, rebate on the said goods cannot be denied & therefore the
order of Respondent is liable to be quashed & set aside j

—

10. Eespondent erred in rejecting the claim only on the ground that the
goodsfhave actually not exported. Respondent failed to appreciate that the
goods have actually been taken on board in the ship & the necessary Bill of
Lading is issued by the shipping agency & the ship was physically moved. from
the port. Any accident beyond this point is not within the control of the
exporter and the obligation of the exporter in terms of FOB seizes once the
goods are shipped on board. There is no dispute to the fact that necessary
duty has been paid on the said goods & a certificate is issued by
Superintendent of Central Excise verifying the said duty payment details. As
an exporter the Applicants have completely discharged their obligation on
their part & therefore the burden of duty paid on the said goods exported
should not fall on the exporter having completed & discharged the obligation
on their part. Therefore the order of Respondent is liable to be quashed & set

aside.

11. | Respondent erred in travelling beyond the findings recorded by the
origirlal adjudicating authority & extended a totally new finding in his order.
Adjudicating authority rejected the rebate on the ground that there is no
endorsement of the customs officers on the reverse side of the ARE-1,
Shipping bill & copy of Mate receipt is not submitted. This is the only finding
by the adjudicating authority in rejecting the said rebate claim. However,
Commissioner (Appeals) failed to extend his independent finding on this order
but traversed beyond the finding of the adjudicating authority. The
~ Commissioner (Appeals) simply rejected the appeal filed by the Appellants on
the grounds that the goods have not been exported. In the present case
though the goods have been lost after the vessel left the port, the Appellants
have recovered the sales proceeds in the convertible foreign exchange &
therefore the rebate is legally eligible to the AppellantﬂCommissioner

(Appeals) failed to consider the said substantial submission he Appellants

X




& therefore the order of the Commissioner (Appeals) is liable to be quashed &

set aside.

13. | Commissioner (Appeals) erred in rejecting the claims only by relying
upon the word ‘exported’ used in the text of Rule 18, Notification No.
19/2001-CE(NT) dt 06/09/2004 & para 8.4 under Chapter 8 of the CBEC
Manual. Applicant submits that the rules, notifications and manuals have
been framed by keeping in mind export in the normal situation. In the instant
case relates to accidental loss of export goods which requires different look at
rules framed. While interpreting the literal meaning of the words used in text
of the rule, notification, the intention of law needs to be considered. In the
instant case it cannot be said that goods have not been exported. Physically
the goods have been cleared from the factory under supervision of Central
Excise Officer by following all the procedures laid down for export. The export
was on FOB terms. Therefore the sale was complete and the ownership of

goods was transferred to buyer once the goods were delivered on board for

delivering the goods to overseas buyﬂ This was for this reason that after the

accident, the overscas buyer could €end the proceeds of export goods. Since
the goods were not been found by any of the agencies appointed for that work,
it can be very wecll said that it has crossed Indian territorial waters and
therefore the export is complete. Under the circumstances whether the
accident takes place within the territorial water or outside the territorial water
doesn’t make any difference so far as the export proceeds in convertible
foreign exchange is received in India. However if the accident would have
happened outside the territorial waters, the claims would have been allowed
without any hesitation in spite of all other things remain same. Therefore
Intention of rule, notification and supplementary instructions in the manual,
as relied upon by the Commissioner (Appeals) for rejecting the claim is
certainly not to deny legitimate claims. Therefore since the export proceeds
have been received in convertible foreign currency, the legitimate export
incentive should be allowed to the exporter. On this ground alone the

impugned order is required to be quashed or set aside.

14. [The Commissioner (Appeals) erred in rejecting the claim relying upon

the definition of word ‘export’ as given under Section 2(18) of the Customs

Act, 1962. The word ‘export’ has been defined as ‘taking out of India to a place)\\s

outside India’. The applicant submits that the goods were removed from the
factory and loaded on the ship for taking the same to a place outside India.
The definition doesn’t envisage that goods must reach in the hands of
overseas buyer. However because of accident, goods did not reach the

destination. Despite the accident, the ownership of goods was transferred to

x4




the overseas buyer, export was complete and therefore the overseas bLi'yér7
claimed the insurance and remitted the proceeds in convertible foreign
currency. The inference of the definition of ‘export’ as drawn by the
Commissioner (Appeals} is therefore wrong and is not capable of handling the

situation of accident. Therefore the order of commissioner (Appeals) liable to
be quashed & set aside.)

15.1 Commissioner (Appeals) erred in rejecting the rebate claim without
considering the various representation made by the Federation of Indian
Export Organisation & the Chairman of CBEC to issue necessary directions &
clarification so that the exporters are not put to financial loss for no mistake
of theirs. Appellants have also directly written to CBEC requesting to consider \ﬁb
their case in view of the recovery of sale proceeds in convertible foreign
exchangeJHereto annexed & marked Exhibit H is the copy of the letter dated
16.1.2012, addressed to CBEC from Paper Film & Foil Converter Association,
Mumbai, Federation of Indian Exports Organisation, (FIEO) New Delhi letter
dated 1.2.2012, Director General of Export Promotion(DGEP) New Delhi letter
dated 18.1.2012, & thc Appellants letter dated 10.1.2012. Commissioner
(Appeals) failed to appreciate any of this representation made to the
authorities & denied the request for keeping the said rebate claims in
abeyance awaiting the instructions from these authorities. Therefore the order

of the Commissioner (Appeals) is liable to be quashed & set aside.

17. Respondent erred in not considering following grounds which are

specifically urged in thc appeal memorandum filed by the Appellants:

a. Respondent erred in his findings that the customs officer has not
signed on the ARE-1. Applicants submit that it is factually incorrect as
observed from the reverse side of the ARE-1 annexed above that the
Jurisdictional central excise officers have signed the ARE-1 at the time
of stuffing the container at the factory & the said ARE-1 is also signed
by Customs Preventive Officers at the Port of Shipment. More over the
shipping bill issued for the said containers also contain the Let Export
Order’ passed by the Officers of Customs. The goods have been handed
over to shipping agency namely Team Global Logistics Pvt. Ltd who have
issued the Bill of Lading No. MTD:500130022295 dated 7.8.20 10.
Respondent simply ignored all the above documentary evidence
available on records & rejected the claim only on the ground that ARE-1
not signed by the Customs. Therefore the order of Respondents is liable

to be quashed & set aside & the rebate has to be paid to the Appellant.
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b. Respondent erred in rejecting the rebate claim on the grcil,ina that
the goods are losﬁ within the Indian Territorial Waters and hence goods
are not exported, consequently no rebate. Applicants submit that the
goods have been handed over to the shipping agency on 27.7.2010 and
the ‘Let export orders’ were also issued on 7.8.2010. Under ‘FOB
Contract’ the ownership in goods passes to the buyer immediately on
handing over the goods on board and in the present case the goods
have been handed over to the shipping agency on 27.7.2010 itself who
have issued the Bill of Lading confirming goods on Board. The overseas
customer, in terms of FOB cdntract, accepted the loss of goods and
remitted sale proceeds in convertible foreign exchange for the goods lost
in transit. In terms of rule 18 read with relevant notification, even if the
export is ‘made, unless the sale proceeds are realized from the overseas
customer, the rebate claim is not payable and if paid already, the same
is required to be refunded by the assessee. In the instant case due to
collusion of ship which is beyond the control of human being, the goods
have been lost in transit, on board. Simply sticking to the technical
terminology i.e. ‘non crossing of border of Indian territorial waters by
the export goods’ and ignoring realization of sale proceeds defeat the
purpose of export. Main purpose of allowing the incentive in respect of
export is to earn convertible exchange for the country that has been
achieved by the appellant. Since the sale proceeds were realized in view
of the FOB contracts and. Applicants have produced the Bank
Realization Certificate (BRC) the Applicants are legally eligible for the
export incentive by way of rebate. Applicants therefore submit that
realization of Sale proceeds in foreign currency is a condition precédent
to rebate claim which has been fulfilled by the Applicants in the present
case. Therefore the Applicants are legally eligible for the rebate claim

which is required to be paid immediatély.

18. Applicants crave leave to add, alter and/or delete any of the
submissions made herein above before or at the time of personal hearing.

4

19. Applicants wish to be heard in person before the appeal is finally
disposed off.




RELIEFS CLAIMED

In view of the aforesaid grounds, Applicants pray that:
a. the order of Respondent be quashed & set aside.

b. It may be held that the rebate claim is eligible & order may be

passed directing to settle the said claim

C. Any other relief that may be deemed necessary & fit under the

circumstances of the case be granted.

APPLICANTS

For Positive Packaging Industries Ltd.
Flexibles Division

b1

D. W. Deshpande

VERIFICATION General Manager, Indirect Taxes

I, D.W Deshpande, the authorized signatory of the Appellant, do
hereby declare that what is stated above is true to the best of my

information & belief.

Verified today 10t day of July 2012

APPLICANTS

For Positive Packaging Industries Ltd.
Flexibles Division

=
TW. Deshpande
General Manager, Indirect Taxes
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EXHIBIT— A"y

W’
OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE(APPEALS-1I)
MUMBAI

3" Floor, Utpad Shulk Bhavan, Plot No.C-24, Sector-E, Bandra-‘Kuria Complex, Bandra (E),
Mumbai-400 051.

Tel.No.- 26573050 Fax.-26570525

Any person aggrieved by this Order-in-Appeal may file an apptal /
application to the authority as the case may be -

(1) () Under Section 35EE of the Central Excise Act, 1944, an appeal lies to the Joint
Sccrelary to the Government of India, Ministry of Finance, Department of Revenue,
Jeevan Deep Building, Parliament Street, New Delhi—1, if such order relates to :-

(a) a case of loss of goods where the loss occurs in transit from a factory to a
warehouse or to another factory or from onc warchousc 1o another, or during
the course of processing of the goods in a warehouse or in storage, whether in
a factory or in a warehouse;

(b) a rebate of duty of excise on goods exported to any country or tertitory outside
India or on excisable materials used in thc manufacture of goods which are
cxported to any country or territory outside India;

(c) goods exported outside India (except to Nepal or Bhutan) without payment of
! duty;

{(d) Credit of any duty allowed to be utilized towards payment of excise duty on
final product under the provisions of this act or the niles made thereunder and
such order is passed by the Commissioner (Appeals) on or after the date
appointed under Section 109 of the Finance (No.2) Act, 1998.

The appeal / application shall be made in such form and shall be verified in such
manner as may be specified by rules made in this behalf and shall be accompanied by a
fee as below or as prescribed by the appropriate authority :-

« (a) two hundred rupees, where the amount of duty and interest demanded, fine or
penalty levied by any Central Excisc officer in the case to which the
application relates is one lakh rupees or less;

(b) one thousand rupees, where the amount of duty and interest demanded, fine or
penalty levied by any Central Excise officer in the case of which the
application relates is more than one lakh rupees;

in terms of Sub-Section (3) of Section 3SEE of the Central Excise Act, 1944, and
should be accompanied by a copy of TR-6 Challan evidencing payment of fee as
mentioned above under Major Head of Accounts.

(i)  Under section 35B of the Central Excise Act, 1944 an appeal lies to the
Customs, Excise & Service Tax Appellate Tribunal, West Zone Bench, Jai
Centre, 4™ Floor, 34, P.D’mello Road, Poona Strect, Masjid Bunder (E),
Mumbai-400 009.

An appeal to the Appellate Tribunal shall be in the prescribed form and shall be
verified in the prescribed manner and shall be accompanied by a fee as below
or as prescribed by appropriate authority :-

(a) where the amount of duty demanded and penalty levied by any Central
Excise officer in the case to which the appeal relates is one lakh rupees or
. less, two hundred rupees;







-

(b) where the amomt of duty demanded and penalty levied by any Central
Excise officer in the case to which the appeal relates is more than one lakh
rupees; one thousand rupecs; L

in the form of a crossed bank draft in favour of Assistant Rc‘giétrar of
Customs, Excise & Service Tax Appellate Tribunal, WZB, Mumbai.

If this order covers a number of Orders-in-Original, fee of Rs.200/- or Rs. 1,000/-
or as prescribed by the appropriate authority as the case may be should be paid for cach
such Order-in-Original in the aforesaid manner notwithstanding the fact that one appeal
to the Appellate Tribunal or one application to the Central Goverriment as the case may ae
be is filed to avoid scriptory work.

In case of Sr. No.(i) an application to Central Government should be in duplicate
and be accompanied by two copies of the Order and fwo copies of the; Order-in-original
which has given rise to the Order.

One copy of cach application, the Order appealed against and the order of the
adjudicating authority, shall bear an item 6 of the Court Fée Act, 1870, as amended.

In case of Sr.No.(ii} the appeal to the Appellate Tribunal should be accompanied
by four copies (one copy of which at least shall be certified copy).

(2)  Any person aggrieved of the Order may file an appeal in prescibed form to the
authority as mentioned above within three months from the date of communication of this
Order and be addressed to the authority as the case may be.

(3)  Adention is also invited to Rulés governing these and other related maters
contained in Central Excise (Appeals) Rules, 2001 & the Customs, Exsise & Gold
(Control) Appellate Tribunal (Procedure) Rules, 1982 and various other statutory
provisions.



* ¢
OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE (APPEALS)-II . . . .
MUMBAL

3% FLOOR, UTPAD SHULK BHAVAN, PLOT NO.C-24, SECTOR-E, BANDRA-
KURLA COMPLEX, BANDRA (EAST), MUMBAI - 400 051.
Tel N0.26573050 Fax No. 2657 0525

F.No. V(A)422/RGD/2011 | AS 7%
Date: A5 Iot.«hp,

s

Appellants + M/s Positive Packaging Industries Ltd,
Respondent : Deputy Commissioner Central Excise, Khopoli Dn.
Orders appealed against © Raigad/KPL/RC/3210/11-12 dated 31.05.2011 _
Date of personal hearing . 08.02.2012

Order No. US/ 27! JRGD/2012

The appellants mentioned here-in-above have filed an appeal against Order-in-Original
No. Raigad/KPL/RC/3210/11-12 dated 31.05.2011 passed by the Deputy Commissioner Central
Excise, Khopoli Division, Raigad rejecting two rebate claim of Rs3,63,781/- and Rs. 3,35,71 8/-{

Total Rs. 6,99.499/-] on the ground that the goods were not exported.
It is contended in the appeal that-

1. The goods were loaded on vessel MSC Chilra on 17.08.2010 and a Bill of lading was also
issued. The contract was FOB Mumbai and their obligation under the contract was complete
and they also received the payment, '

2. The adjudicating authority erred in holding that export was a pre-condition for grant of
rebate. The ARE-1s are signed by the preventive office of Customs and the shipping bills
also contain ‘Let export’ order. _

3. The Federation of Indian Exporters Organization had represented to the CBEC for waiver of
Central Excise duty on the goods lost on MSC Chitra and the appellants had requested the
adjudicating authority to keep the matter pending. Some of the exporters have been granted
matter of the duty and therefore, the benefit of rebate cannot be denied to the appellants.

4, Tl;e adjudicating authority wrongly held that the goods were lost in Indian territorial water

and hence, not exported.

A personal hearing in the maiter was held on 08.02.2012. Shri P. K. Shetty Advocate and
Shri D. W. Deshpande, G. M. Indirect Taxation appeared for hearing. They reiterated the

arguments advanced in the appeal.

| have gone through the case records and considercd the averments made in the appeal.

The short question involved in the appeal is whether the appellants were cligible for rebatc under

12




the provisions of Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-CE
(N.T) dated 06.09.2004.

Rule 18 of Central Excise Rules, 2002 states as follows.

“RULE 18. Rebate of duty. — Where any goods are exported the Central

Government may, by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or processing of such’

goods and the rebate shall be subjeci to such conditions or lintitations, if any,

and fulfiliment of such procedure, as may be specified in the notification.

Explanation. - “Export” includes goods shipped as provision or stores Jor use
on board a ship proceeding to a foreign port or supplied to a forcign going

aircrafl.”
Notification No. 19/2004 C.E. (N.T) dated 06.09.2004 states as follows.

“In exercise of the powers conferred by rule 18 of the Central Excise Rudes,
2002 and in supersession of the Ministry of Finance, Department of Revenue,
notification No. 40/2001-Central Excise (N.T.), dated the 26th June 2001,
[G.S.R. 469(E), dated the 26th June, 2001] insofar as it relates (o export 1o the
countries other than Nepal and Bhutan, the Central Government hereby divects
that there shall be granied rebate of the whole of the duty paid on all excisable
goods falling under the First Schedule to the Central Excise Tariff Act, 1985 (5
of 1986), exported (o any country other than Nepal and Bhutan, subject lo the

conditions. limitations and procedures specified hereinafter.”

The sanction of rebate claim under the aforesaid provisions is governed by paragraph 8.4

of CBEC Manual of Departmental instructions which states as follows.

“8 4 Afier satisfying himself that the goods cleared for export under the

relevant A.R.E. | applications mentioned in the claim were actually exporied, as

evident by the original and duplicate copies of A.R.E.1 duly certified by Customs,
and that the goods are of ‘duty —paid' character as certified on the triplicate
copy of A.R.E. | received from the jurisdictional Superiniendent of Ceniral
Excise (Range Office), the rebate sanctioning authority will sanction the rebate,
in part or full. In case of any reduction or rejection of the claim, an opportunity
shall be provided to the exporter to explain the case and a reasoned orvder shall

be issued. "

From the above quoted section of Rule 18 and Notification No.19/2004 ibid shows that
the goods have to be exported and, rebate shall be paid subject to conditions and limitations sct
by the Government of India and also fulfiliment of prescribed procedures. The CBEC Manual of
Departmental instructions Para 8.4, quoted above, further clarifies that goods have to be

“actually exported”. In view of these stipulations it is found that the goods although were loaded
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or export but were actually not exported in view of the definition of export given under Section

2 (18) of the Customs Act, 1962. It is also important to keep in view that the rebate of duty paid

is allowed, so that Indian goods are available in the international market at a competitive price

and are not burdened with the duty and the Indian dutics arc not exported along with the goods.

In this case, for whatever reasons the export has not taken place and therefore, the grant of rebate

of duty paid does not arise under the stipulation of Rule 18 read with Nofification No.19/2004

ibid.

In view of the above, the rejection of rebate claims in the instant case has to be apheld,**

The aiternative claim of remission of duty has no merits. There is no provision for
remission of duty after the clearance of the goods on payment of duty. The law in this regard is

setiled. Rule 21 of Central Excise Rules 2002 which deals with remissions staies as follows.

“RULE 21. Remission of duty. - Where it is shown to the satisfaction of the
Commissioner that goods have been lost or destroyed by natural causes or by
nnavoidable accident or are claimed by the manufacturer as wunfit for
consumption or for marketing, at any time hefore removal, he may remit the duty
payable on such goods, subject to such conditions as may be imposed by him by

order in writing: "

It was held by the CESTAT in Dharmapuri District Co-Op. Sugar Mills Ltd. v/s CCE
2006 (202) E.L.T. 707 (Tri. - Chennati) that-

“S. We have given our earnest consideration to the facts of the case.
Rule 49 of the erstwhile Central Excise Rules, 1944, provided for remission of
duty on excisable goods which are lost or destroyed due to natural causes or
unavoidable accident, or which the assessee claims to have become unfit for
human consumption or marketing, before removal. The same provisions are

contained in the present Rule 21 of the Central Excise Rules, 2002.”

It was held by the CESTAT in Ginni Filaments Lid. v/s CCE -2005 (188) E.L.T. 45 (Tri.
- Del.) that-

“Ifind that the Commissioner has rejected the application for remission of
duly on a correct ground that the remission under Rule 49 is allowable when the
loss takes place within the factory. Rule 49 does nof provide for remission of duty
after clearance from the factory. Therefore, I do not find any merit in the appeal

and the same is rejected.”

- It was held by the CESTAT in Jagjit Textile Dyeing & Print v/s CCE -2007 (6) S.T.R.
400 {(Tri. - Ahmd.) that-

“7. Since the goods have already been cleared from the factory afier

payment of duty the question of granting remission under Rule 21 does not arise.




No valid grounds have been adduced to interfere with the order of the

Commissioner.”

In view of the above, the impugned order is upheld and the appeal is rejected.

w]umx:
(UMA SHANKER) =+

COMMISSIONER (APPEALS-II)
CENTRAL EXCISE, MUMBAI

‘ e ag et/ ATTESTED
\_/Mv‘s/. Positive Packaging Inds. Lid. V\ _
KM 16, Khopoli-Pen Road, . -
it
Village Ransai, Khopoli Surerimendenit (Appesla)
T ey e ger-l
Copy to: _ Central Exciee, Mumbai=II
1. Chief Commissioner, Central Excise, Mumbai Zone-Il.
2. Commissioner, Central Excise, Raigad . - |
3. Joint/Addl. Commissioner, Central Excise, Raigad. QMJ ‘
4. Deputy Commissioner, Khopoli Division, Raigad m . ‘
5. H.F/SC/EC.
s [ e
B. K. BISWAS
SUPERINTENDEMT

ENTRAL EXCISH.
KHGC20L), RANG‘;:J
COMMNR. RAICAD




- B

£

5

- .
I
© oy

N
.
Nt ,
L

I

i

-

)




T TTNL TSNS I AC T

\:\f

o’

HEE-Z2-B837 B000 o Teletay ¢ 40700.0837 8791 < amall . comm@msenda.cem, Wabsiie - wwnscindia oo

H & 5’-\31 03 0 MSG Hou s, Ardhern Kuria Road, Ancher (21, Mumbat - 400 038, !NDIA)

TEAMCGLOBAL LOGISTICS PV 1T
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his is to cartify that above mentioned carge remains on board
the casuafty which has now been under water for some

£ !

CUMEntng and cannot be sajved. You should consider this

consiariment as being a total loss,

- -

Mediteanean Shipping Cempany 8.4, Qeneve
h _
./J
Authori” o - atopy
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EXHIBIT- C

Exsmir-C .

» POSITIVE PACKAG!NG INDUSTRIES LIMITED »
FLEXIBLES DIVISION

FACTORY: VILLAGE RANSAL, ZM, 16, KHOPDL!-F‘EN ROAD KEDPRGL) 4?02 3, A N
5 TEL D +91 - 2192 - 361 800 FAX . +Bt - 2192 . 391310 E-mail -+ Fridt tgx,l ver-%amm‘n
| ;e aa"{l,ﬁ L84

PPIL/EXC/0760/2010-2011 wothe ASB%@ ‘1:5%'1' /2011

The Assistant / Deputy Commissioner of Central Excise & Custom, _ 3 \M q FEB Zli“l ) ‘

Khopoli Div.: 1st Floor,

“Central Excise Building ,

Plot No. 1 Sector 17, el a@ﬂﬂ/&dﬂl\ Secttor
New Panvel (W). : Yo Hee /IQIOPOH Dn

Suh:- Rebate of 'Rs, 363781/- against A,R.E. 1 No, E>(P1011/00b340 dtd. 25/07/2010

Dear Sir,
With reference to the above mentioned refund claim we are enclosing herewith the following documents.

Form *C’ in Triplicate duly filled and signed.
Original A.R.E.1 No. EXP1011/000340 dtd. 25/07/2010
Duplicate copy of A.R.E.1 No. EXP1011/000340 dtd. 25/07/2010
One cover cantaining Triplicate copy of A.R.E.1 No. EXP1011/300340 dtd. 25/07/2010
Duplicate copy of Excise Invoice No. 00340 dtd. 25/07/2010
Self Attested Copy of Shipping Bill No. 8693664 dtd. 26/07/2010.
Self Attested Copy of Air Way Bill No. 500130022295 dtd. 07/08/2010.
Saif Attested Copy uf Customs Invoice No. ExP1011/15321 dtd. 25/07/2010
Declaration
. Certificate regarding payment of excise duty duly attested by the Superintendent of Central Excise,

Range: Khopoli-II.
11. Seif Attested copy of Bank Realisation Certificate.

[

We request you to kindly process said rebate claim and arrange to release your Cheque at the earliest and
ohlige. .

.' !
Thanking you.

Yours faithfully,

AU SED SIGNATORY ' //,,we—”-"— --m—‘-ﬁ-‘.f. S
Endi, js above. o | // Ny - }ZJAD\E L{/\) { \\
, / % O}EM i - /;

fo




APPLICATION FOR REBATE OF DUTY ON EXCISALBLE GOODS OTHER THAN
(VEGETABLE NON ESSENTIAL OILS AND TEA) BY SEA/AIR

The Assistant / Deputy Commissioner of Central Excise,
" Khopoll Division, Raigad Commissionrate,

1st Fleor, Central Excise Building, Sector - 17,

Khandeshwar, New Panvel

We have exported the under mentioned quantity of Printed Flexible Laminated materiél and produced below
mentioned as evidence on payment of excise duty thereon, the attached ARE.1 No. EXP1011/000340

dated 25/07/2010. A copy of relevant Bill of Lading is also attached. We therefore request your goodself ‘
to sanction the admissible rebate at the eardiest. ; ' "

Particulars of documents attached S :

01 |ARE.1 No. and Date , EXP1011/000340 dated 25/07/2010
02 | Name of Commissionerate from which the Raigad '
manufactured Goods removed after payment of
Excise Duty ,
03 |Name and Address of Manufacturer and Exporter |Positive Packaging Industries Limited
: Flexibles Division, Survey No,51 to 53, KM.16,
_ o Khopoli-Pen Road, Khopali,
+#3 {04 | Factory Central Excise Registration No. AAACPZ2836QXM002 ,
05 }Name of Person or Firm who cleared the " |Positive Packaging Industries Limited
goods on payment of duty Fiexibles Division. _
06 {Quantity of Goods ' Net. Wt. 13782.33 Kgs.
07 |Invoice No. and Date '|00340 Dated 25/07/2010
08 |Tariff Classification No. -~ 39219096 ’
09 jRate of Duty Excise Duty 8% + Ed. Cess 2% + SHE Cess 1% :
10 |Value of Goods ~ |Rs. 3,531,846.00
111 jAmount of Excise Duty Pald . Rs. 363,781.00
12 {Sr.No.of E.No.& Dt. under which duty was debited 3008/30.07.10 )
13 |No. and Date of Bill of Lading - 500130022295 / 07/08/2010
14 |No. and Date of Shipping Bill ’ 8693664 Dated 26/07/2010
15 | Weight of quantity exported Net. Wt, 13782.33 Kgs.
16 |Name of Vessel on which goods shipped MSC CHITRA
17 | Date of Shipment ‘ 15/0112011 ;

' @ We certlfy that the aforesald particulars are correct and we are the rightful dlaimant of rébate of duty of Rs.
363,781 (Rupees Three Lac Sixty Three Thousand Seven Hundred I?Ighty One Only)

Dafed . 15/01/2011

Signature and Full Address of the Claimant : ' M

Positive Packaging Industries Limited Flexibles Divisian, _ . )
Survey.No.51 to 53, KM.16, Khopoll-Pen Road, Khopoli. '. B Authorised Signatory

e et B aliriremp ity g |
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Refund Order No.. Date '

The Claim of M/s. Positive Packaging Industries Limited Flexibles Division, Village Ransal,-Sufvey No,51 to 53,
KM.16, Khopoti-Pen Road, Khopoli, Maharashtra has been scrutinized with ARE.1 No. EXP1011/000340 dated
25/07/2010 and the relevant BIll of Lading and rebate of Rs.363,781 (Rupees Three Lac Sixty Three

Thousand Seven Hundred Eighty One Only) sanctioned, A suitable remark has been endorsed on the copy of
ARE.1 produced by the claimant as well as other copies.

Date Assistant / Deputy Commissioner of Central ‘Exc'iSe_
II ' '

Office of the Central ﬁxcise Khopoli Dlvision fonNard_éd to

1. The Chief Accounts Officer, Central Excise, Central Excise _ for

information and necessary action. The Triplicate copy of the form ARE.1 is attached.

2. Mfs. '

Date ' ‘ Assistant / Deputy Commissioner of 'Ger]t'rai Excise Q
v

3. Passed for payment of Rs. 363,781 (Rupees Three Lac Sixty Three Thousand Seven Hundred Eighty One
Only) The amount Is adjustable under Head “0038 — Union Excise Duties - Deduct Refunds” :

.

Date : - ' ‘ . Chief Account Officer
. : v S
i Cheque No. ' _dated o Issﬁed in favour of M/s. Positive Packaging Industries .
[ - Limited Flexibles Division. of R$.363,781 (Rupees Three Lac Sixty Three Thousand Seven Hundred Eighty One
: Only) . ' . .
Date ‘ - Chief Account Officer
VI - i,
Received Cheque No. . dated for Rs. { Rs.
only)

Revenue Stamp -

L2771

Signature of the claimant

.
&
AF
it
1
Es
E
]
i
:

TR
vy

VII : '
; Verified that the refund has been noted against the ARE.1 No. dated

Date ‘ Chief Account Officer

-




&

TR

Range T n
Division

Address  4th Floor: Trifed Tower

P - 7 New Panvel 410206
Cotnmissicnerate Raigad ’ .

Superintendent of Central Excise - Range : T “Ayesha Complex®; 1st Floor, Mumbsi Pune High
1. Patticulars of Assistent Commissioner of Central Excise from whom rebate shall be claimed an
Khopoli Division: 15t Floor, Central Excise Building, Flot No. 1 Sector 17, New Panvel (W).

2. 1fWe Mys Positive Packaging Industries Limited Fiexibles Division of Vill. Ransai, Pen-

PloiNo.3,5ector 17, Khandeshwar -4

FORM A:R.E.1

pplication-for Remaval of excisable £o0ds

{?Lu?.‘. 18

P

for export by road/ sea -
pf the C.Ex. (No,2) Rulés 2001),

way, Shilphata, Khopoli, Tal. : Khalepur, Dist : Raigad. 410203
d his complete postal addresé :The Assistant Commisioner of Central Excise & Customs

Khopoli Road, Tal. : Khalapur, Dist. : Raigad i:tuposé to export the under mentioned

consignment to : DAR ES SALAAM /CONGO (Country of drslina_xion) BY ROAD/ SEA under claim for rebate .

A R'E.TNn: 0340 _ _Du.: 25/07201N

CUSTOMINVNm : 35321 . .} .
DATE: - : .o 25/07/018% ~ = = -
. CONTAINER No.: . MSCU-361017G) A_-
BOTILESEAL No: Dy7747 “— - ~ 77T

Criginal White
Duplicate Buff
Triplicate Pink

Quardruplicate Green

Perticulars of | No.and Grass Weight |- Marks and Nos. | Quantity Description of Goods Value Duty No.and date of | Amount
Manufachirers | Description 7 on packages of ) ) ) Rs. Invetce under of
1. of goods -‘md. of Packages Mo Weighl tinods CH. HLADING © 3921 90 90 ’ RareiAmountt which duty was Rebate
his Central Excise; NT. WT . : e , buid Claivied
- [ Registration No. KGS., Sr Mo.: B . 3 Rs
1 . KGS. . . .
1 2 3 4 S _ 5 : T 8; .9 0 11
Positive Packaging  PALLET | REEL GR.WF. | NT.WT. PPIL - 1378233 PRINTED ADHESIVE LAMINATED FLEXIBLE Rate . | Amount Rs e Inw. No. .
. Jindustries Limited ... fr——d——f———— = - MUMBALINDIA- 7~ ~—t-PACKAGING MATERIAL OF MULTT LAYERS IN THE-] Re , Inv. Ko, .
Flexibics Division, . . i : PIECES M PR BT IR RIS | PIECE JEXP1011/60%340
o Rensat, . IGR. WT. KGS. FORM OF ROLLS | : - DT. 25/67/2010 '
P R . 1 . - INT.WT, KGS. LISE FOR PALXING THE FOLLOWING PRODUCT , Aiount of Duty
bral, ; Khalape, " 28 1 o] | 114851.97] 1378233 - 10,904,790.00 | COWBELL VITARICHE 814 X 120 (STRACK) 327.9000] 3576553 Payible in RG.23A FT
A BARAPG, - Ea . . . . ’ 1 -
: A . - I
egisination
0. AAA CP 2836
M 002 -
Fd é'. . - )
COWBELL 314 X 120 10 Absorbant bags are used inside  |-Discountl: * 44707]
m—;ﬁ Shipping Container to contro! ioisture’ |
ALAAM in order to avold damrage o protuct ” '] 10% 353185 353185
transt & these absocbent bags-are Educatin Ces
! bought 0ut from open market & o wcatign Cess  |2% | 7064 7064
cenvat credit has being taken on these S H EJCess - 1% § - 3532 3532
TOTAL:| 2 1485197 | 13782.33 1 10,504,79 L 3531846
363781] ] 363781

3. ¥We hereby certify that the shove mentinned goods have been manufactured.
(&) availing faciiil)Wﬁa-g—ﬁaui&m

) th Sept., 2004 issued under it 18 of Centiak Excise (No.2) Rules, 2001.

{c)-avoiting-Eaeitisyfwithowt wvailing lacility under Notification 4372001 -Central Excise (N.T.) d

26th Jupe, 2001 1ssued undur rule 19 of Central Excise{o.2) Rules, 2001.

joitity *of CENVAT credit under CENVAT Cred
(U] edtitylwithout availieg facili . under Notification 21/2004-Central Excise (N.T.) dated

. i .
STIPMENT UNDER EPCG LICENCE NO.: 0330023335 DT. 017102009 AND FILE NO. 03/97/021/0047 L/AMED
SHIPMENT UNDER DEPE SCHEME PRODUCT GROUP P1_.ASTIC . SR, NO.130B RATE 8% ON FOB - VALUE CAP'RS.150/- P. KG5.

ated

it Rulis. 2004,

4. ffWe hereby dectare that the expurt i3 1 discharge of the export obligation under DEPB Schant
{Undur-hii aF G Drawhek snder Larstons Fuinral Exoise-DutieeLiswbick Rules ibdE.

5. MWe hereby deciart (hat the shove particulars ace true

& correcily stated.
* Strike out whichever is noL spplicable. o

_POSITIVE PACKAGING IND

OFHC CISE
) AUTHORISE SIGNATORY
Signature of owmer of his .
* Authorised agent with date
. Name in Block Letters and
Dale : 26072010 _ Designatinn
Time of Removal 21140
. . e e e e s Pona 1 A1 . -

T e L R e T e

- w W
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: . i PART A _

< : CERTIF]CAHON BY CENTRAL EXCISE OFFICER . -
Vl’f:ertiﬁed that duty has been paid by debit entry in the Personal Ledger Account No. and Jor CENV;
Account Entry Amount of duty payabie or recorded as payable ih Dz;ily‘ Stock Account, on the goods described overlzal.

Lo S OR B .
 Certificd that the owner has entered into Bond No./Undertakinng No. _/M : :
Rule 19 of Central Excise, (No.2) Rules, 2002 :with the [F.No. / ], ‘duly accepted by the As
Commissio;xer@epu&-@emﬁﬁesi&\er of Centra! Excise on C o
2 Certified that ] have opened and examined the packages PALLET NO: 3. 16 & 23 and found that the particulars stated an

description of goods given overleaf and packing list (if any) ate correct and that all the packages have been stuffed in the:
CONTAINER No. MSCU -561017(3) Marks p57747 * and the same has been sealed with Central Excise Seat/One Time Sea
(OTS) No.216310} ’ : .

: i , :
3 I'have verified with the records, the exporter is only availing the export incentives, as specified in box No.6 and fou
be correct. . : ! ; .. A !

i . 4  Certificd that I have drawn three representatiyd sapples from ihe consignment (Wherever necessary) and have hande
: two scts thereof duly sealed to the exporter / his authufiteddy presentative. T .
; eLs e : ‘ H ! § |
CEar %uo
1 g Place ; Khopoli . g Rl./&
N @' ; P { Ny pres] { Name MBRECTERs )
= Date :26]0"}-’ K Superi s Hise. I“SP"'mB(@EEf
i, ' PART B KHOPOLI RANGE-II
CERTIFIGATION BY THE CUSTOMS OFFICER
T certified that the consignment was shippéd under my supervision under Shipping Bill No. : )
;4,5 dated - . by SS./FightNos - Whichlefion that day of {Month) _
1 HE ' NG OR . .
[‘ : Certificd that the above mentioned consignment wa { stuffed in Container No. - belonging
bt to Shipping Line. " based §n the "Let Expart Order” given on oo day of
iy o (Month) {ear) on the Shipping Bill No. " dated and sealed by
h seal / one'time lock No. i "in ‘my supervision and the containei was handed over to
+ Custodian M/s. . for being shippéd via . {Name of the f’ort).
i Cértified~ that the above mentioped consignment has been. duly identified and has passed the land frontiel
at. #hin its opiginal condition under Bill of Exports Mo. . . Place .Date
Place s 1 . .
Date o A e ‘ Signature
‘ ( Name and designation of the
Customs officer in Block Letters
(Seal)- '
PART C :
: : EXPORT BY POST
c;rliﬁcd that the consignment "described over eaf has been despatched by foreign post to
day of 200. {
Place _ Signature of Post Master,
Date ) (Seal)
1 ' PARTD
_REBATE SANCTION ORDER
- F o -
' - (6n.0riginal, Duplicate and Triplicate) .
Refund Order No. L Datt‘:P S " Rebate of Rs. . (Rupce‘s
‘ . " ) sanctioried vide cheque No.: Dated
Place Lk ‘ o
- Date ‘ S Assistant/Deputy Commissioner/Mari
“Strike out inapplicable portion oA Commissionier of Central Excise




INVOICE
Invoice for removal of Exdsable goocg E‘Ir&an g&%&%ﬁﬁhﬁﬁ%?ﬁ?%ent of dutyfRule~ +1).
PO ITIVE PACKAGING INDUSTRIES LIMITE
: FLEXIBLES DIVISION - D - f

FACTORY : VILLAGE RASAL, SURVEY NO.51, 52, 53, KM.16, KHOPOLL-PEN ROAD, KHOPOLI 410203, MAHARASH
. TEL : +91-2152-201300 FAX : +91-2193-391310 E-mall : factory@positvepackaging. comm b L

RAMNGE : "Ayesha Complex®, 15t Flovr, Mumbal-Pune Highway, Shi:lpﬁau‘ Khapotl | Lo . o
DIVISION : 1t Floor, Central Exclse Bidg., Flt No, 1, Sector 17, Hew Panvel (W) Exp.Invgice No.: 0340,
Commlsslonerate ! RAIGAD 3 o :
E.C.C. No. : AAACP 2836 QXM 002 | Date : 25/07/2010
P.L.A. Na. : CON (39,488 76)65/96 /B - 11 Name of Excisable Goods :
C. Ex. Regn. No. ¢ AAACP 2836 QXM 002 3 FlLM OF PLASTICS, OTHER, FLEXlBLE LAMINATED
B.5.T. No. : 410206 - § - 900 Dt, 01-04:06
LR kel Chapter No./Tarlff Sub-Heading No, ;391 90 96
C.5.T. No. : 400021 - C - 2115 Dt, 01-04-96, o ? -
P.AN. No. . AAACP2836Q } f:a;e :f duty : . 10.00 %
1EC No. . - . - 029500 J . 0. PO NOD., @ POSIFPI-ZBS e
Mode of Transport :BY ROAD{ SEA ) . Date & Time of preparation of 1nvolce % 25/07/2010 181 q [
Transporter's Name. . Date & Time of removal of gobds : 26/07{2010 2 {/ i o
L. R. No , . Vehicle No. = MH-04- 50.419
Name & Address of Consignee Bllling Address '
PREMIUH FOODS SPRL 1 ‘ FPIL LOGISTICS
AVENUE BOBOZO NO. :19284[4B : C/O DIARMUD MARRON
;_1?3; QUARTIER MBAMU, LIMETE, I PO BOX 9970
KINSHASA - 'DUBLIN-15
DEMOCRATIC REPUBLIC OF CONGO I IRELAND
PACKING . . e ——
o DESCRIPTION OF GOODS QUANTITY _RaTE AMOUNT
PALLET| REEL : / Gross wr.| nevwr, | PECES | e 5.
PRINTED ADHESIVE LAMINATED FLEXIBLE PACKAGING prr 1000 FIECE,
N IMATERTAL OF MULTT LAYERS IN THE FORM OF ROLLS - : -
’ . LISE FOR, PACKING THE FOLLOWING PRQD_UCT : -
27 ICOWBELL VITARICHE 814 X 120 sma() 14851,97F 13782.33| 10904790 327.9800] ' 3576553
Vo * |10 Absorbant bags are used tnsid| : Shipping Contalner to
: conbro! molsture in order to avoldjdamage to product in
' transit & thesa absorbent bags arg bought out from open
market &:no cenvat credit has being taken on these items. ’
Less|Discount : |° ° - 4470;
o
28 . . TOTAL o 14851.97| 13782.33]10804790 t 353184
: EXCISE DUTY PAYABLE : [ UNDER RG.223APTI1 ] s
ﬁ{:’ Three Lac Fity Three Thousand One Hundred Elghty Five Opty . . ' Excise Duty 10% 35318
> | Education CESS : Seven Thousand Sixty Four Only . . ) Educallon Cess 2% 05
§.H.E. CESS Three Thousand Five Hundred Thirty TwolOnly - 5. M. E. Cess 1% 153
TOTAL VALUE _: Thirty Eight Lac Ninety Five Thousand StxHundred Twenty Seven Only P . o
: Grand Total : 389.5{3.2_
EXPORT UNDER CLAIM OF REBATE. . ' . )
CUSTOM INV, No. - 15321 Date 25/07/2010 B
A’R.E 1 No. . EXP1011/000340 Date | 25/07/2010
CONTAINER NO MSCU -S61017(3) BOTTLE SEAL NO D57747
SHIPMENT UNDER EPCG LICENCE NO.: 0130023535 DT. 01/10/2009 AND FILE NO. 03/97/021/00471/AM10
SHIPMEN T UNDER DEPS SCHEME PRODUCT GROUP PLASTIC - BR. NO.130B RATE 8% QN FOB - VALUE CAP RS.150/- P. KGS. .
Certified that the parhculars given above are true and c:rrect' and the amoun . For POSITIVE 'PACKAGING IN US‘;:lEILEE!‘;;lMII
| Inciicated repra_sents the price actually charged and that there is no flow o
additional consideration directly or indirectly from the buyer. Subject to term su
& conditinns printed overieaf OFFIE
E&Q.E . Authorised Signatory
| Signature of gwner or his
d}}i mr“’f//.“-b 1 o - Authorised agent with date
Name in Block Letiers anc
J. K BH IYA . Designation - iy
Head Offlce: 98, Jollv Maker Chambers No.2, 225, Em 021 Tel. (022) 2837206(5 Unes), Fax: (022)22023?74 emall: posctive@vsnl

KHOPQL! RANGE-II : . . page
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Lo

JAWAHAR CUSTOMS CONCOR-DI
‘ E. D. L Service Centre, JNPT

|
EXCHANGE COMTROL €
LED Date! TTANT/ENIC LEG No ¥ 18/2&4

Indian Customs EGI Systen / Euxport {(ICES/E) '

JPT . Nhava Sheva f°5€
Bnipping Bill for. Ewport’ '

thy r BEFTEEL [ .s.t':n"’i‘?:"a.iﬂ'} eRC Raa!iiatxcﬂ E‘atﬂ T BTN
THA ¢ AACFASOSNIHIIL JAT INTERNAT [OMAL )
Print Date 3 ATAOTA221 146106 '

Tiis ronsigneent was oot apened Tor ph_p"&'ical meanination by Tustoms

Fart O Ldg-Coda 3 1585541 Stats of Srigin MEHARAGSHTRA
ERPORTER DETAILS e T CONSICHEE
- £OI9TON LTSS 3 CEAN No.  § ARSCPZARSLFTOC
. PUSITIVE PACHABING INDUBTRIES LIMITED ~PRENIUN FODD SPRL

_Branch # O IR, JOLLY mwaﬂ CHAMBERS MO.Z, AVERUE BOBOZO ND . 19284 /4B

e pAKINAN POINT. : . AGUARTIER MBAMU, LIMETE. K IHSHASA
MBA:. r:mansﬂ‘ma. o _ " DEMOCRATIC REPUBLIC OF CONGO

T ‘ - ;/Bmma -~

Factary Eealad Adﬂm:—zﬁﬁ petails
en N Mama, W -
Fort of Luadtﬂg L HPT » Mhave Stess
Part of Discharga:Das €8 SaLﬁ/&tj
SARraEs WeLnEey PEREGFLLTFTR
Country of Gest COMED
Ratation Mg, - ETLTE
satura of Cargo & G
Marks and Mas.? 9

otal Phgs. 3 prid -

; ﬁe pek: &a ERE

] H‘EG L 3ITEE. IO

: !&a.ai‘ Ctr‘n, 3 1
ﬂatat;m’t Gote- - OFAGTIEOL0

&

FORE . BANE ACC XD 0T "fﬁ?*:?&'_'n .
RB1 Mziver Mo/Dates . !
,'PﬁB VALUE L IHRD ¢ 332!1&45 ‘36 M«n .1?-381 »0.00
AD. Coge &4TOGIR - Bmnk =i wa «:-c;{:cs:um ss:;«?m.
1.F.8., Code & smncsm‘mm = S

INVDITE DETAILS  Invaice 1/1 -
Cfrveoval 1 IBZLRAD TS /I‘l‘m TETIF.4& i =D

fOB ¥al YIIILA4S. 96 IMR : L
AR T, : 31ISFIEL - AT Dt | IESFOTIZONG
Wat. of con ~ F0B . . Gurr {inelAUBD
Erchange. rate 31,12 CAUEDY = 46000 {IMRE

) Ruig | CurEney ) Andurt
JImBuranee Lo L0 : D . A B Lk
Frgights - : : SR O .00
pigcounts LR ] usp - Q7 L.A9
Commimeions 000 #ATET - - 0,00
fiher Deductions 0. 00 usD " D.U0
Faching Chageid Cousne SRS
Mature of peymentiDP ' perids of Paymints

Puyer Nane & Address ‘Guota Certificetes
FPI _LIGISTICS S

£/0 DIARMUD FHARRON g e : By
P.0.BO Y70, DUBLIN 5 o . T
IRELAND - ‘




,2047624 - R - JAWAHAR CUSTOMS CONCOR-DR
S o . e I E.D..I.Servlcn‘Cpntr’a,JNPT'

Indian Cusktons EGI Systen ¢ Export (ICES/E)

.mm’ » Nhava Sheva
Shipping nil‘! for Esporit

g8 tho T BEDIEAR £ u&fﬁTfﬂﬁln BRE ﬁealiﬁattcn uats Y O3L/OTAESLL
CHG 1 BAEF IEFNEATHMNT JAX EmTERﬁﬁTEEﬂ&L

Print Date @ 'ETe'l)?‘fEl}li} 14628

This consignent was ot openad -far‘ th:ical axamingt ion by Custams

fart OF tdg-Code @ TWMEAL State of Or'zgzn *AMPRASHTRA

Enporter (3950014551 ) T '""EEnsignee -

FOSITIVE PACHAGING INDUSTRIES LINITED FREMIUN FODD SPRL

Invoice bo 2 Date 18301 TI/OT/T T Eich. Rate z;ao UED = 46,0300 INR

ZTEM BE?&!LS

M. RITC ©B .. Bemcription - T | T
Buantity Units Itew Rate par tnits Totat Vﬂl(FEQ FOBRL IR Bchens
Bohoms D‘-!Hi:!“ iption . ﬁeqtared PRV IR Accaepted PUVIMR}

T RITIRRE H—dﬁ# FRIN.ADV. L AN, Fggﬁﬁﬁpas WTRL 0F MUt -
T1 LAY.IM THE FORM OF ROLLS YSE. Fﬁ& PNG, THE. FOLLYSIING PRODUCT COMBELL VITARICHE
o S i

_SHSGATIOLGGOPCS, 1 3. flte LTS & APTTL L 1000 XR84T 98 55
"ERCE AND DEPRYPOST E*Fﬂ?TS)sf ”ﬁaﬂ.ﬂg Rl L OG0

— , O O ——— - —
"""""""" ' R “Rag rrptghi ‘ e "ol 00
o adﬂ !ﬁﬁur-anca- N ! .00

) i tpeacs - e e e e . -

ot Paga T of 3 Voo




,2U8 7622 Lo B -‘_ | ‘ ' JAWAHAR CUSTOMS CONCOB DF
o v S L T £0.1 vahaCnnanNPT

Indiarn Cusioms ED! B}s1en A Enpori {ICES/ED

JHPT r %-Iha\raa Shaeva T
Ehtppzng Bitl for Eweort

SB Mo ¢ BAYISALY / DASOT/INIC | BRC Realisstiion Date 2L AOTIZOLL
CHA ¢ AAEFJSTORACHGO! JAY INTERNAT 10MAL.
Print Date © ZT/OT/2010 16826

This comelgnrent was not Gcremad Ffo- phyzical sitmsinntiocn by'Cuatnns

Poani OF Lﬁg-ﬁbd& T IMMBAL State DF_BPiQin CMAMARABHTRA
TBERB BETAILS s T .
Inv It OGFT PN Mo. Grp (.0 ﬁata .. BEPE Gty Value cap BEPE amt(INR})
‘Ml- B
'3 b zazrnmna © AR 130BRS, ﬂﬂ& 13782330 RAsim0, 000 PEFIKGE 1&4%3a7.99
tFor credit purpas&.custams Approved valua is 7.13000 USD per 1000 KESB)
: o - TOTAL DEFBR (INA) i T 1&S3BTPS
‘LICENSE DETAILS '
Licensassfile Na. ﬂd-r. Lit. r-t:u FRacpt. Mo, - IEC . EXIM
Invy Itan B . BLKOES Euxp .th‘ Unit Foe

sDasoription ELMO(C) Imp.Gity Unit Ind-Imp -
T IAROOINRS - OAFTQCLATS K 1
1 1 1TROB TR0, OO0 353184595

| ¢CFM COMPACT L. TYPE R TS SET 1mp

—— e e e o e ot 1, i Y m . - s e et
s P

Messel Hane

.0, MED CHITRA
Container Detwils T T T
Con Deti DTR Ao sine Beml Moo | f Data-'
- T mSEUSEINLTE | @3 . B30 T
Eoalad by Suthorissd agency (700 ’ -
AR% DETAILS :

Inv Itea 4RE No. ¢i;£aion.* Commissilonsacata
R ) g o .
1 - GRS - ‘ ”5!0?!261&?EHBPDL} ' . RAIGAD
fﬂtat OB Valus daclsead uy Eu?urter for REPR ITEMS 3 TATTTWIADD LBD
Tatzl FO8 VYsilue declarasd by Enpcr&av for HON-DEPS ITemus @ O 2000 USD
Cus tams acc@ytaﬂ Total FOR valus for DEPE ITOMS 3 " TATTR2600  USh
. C

1506 nac!arw 1hmt e particulars given herein B !rua ang ;nrra:!

Follawing iz tha Uat af ﬂncumants attachad o

1nv Itnn Agency Namne . . chunent Name

- - - IBVITES

- = : ‘ Paching List

- - EOF Declaration :
.- - ' ‘ _ Appendis 11 with 28 de:\aratim

[ 1 ‘ - . © EPRS Licaﬂcn

Stsnatuve ﬂf Ewport&r!rﬁa with D&te ”j_ -

Letl Euport ¢ 8 MORE Dated 5 "7!07!"01& ~Allowed For Shipmemt

— ' - a . Lo e s e W wm. e A e o= =



[ S S

6

’ V Fa &
- (a4
3 CUSTOMS INVOICE s aa T
¥ 1 Exporter : . * | Tnvoice No. & Date ‘ E: )
: ‘ i xporter's ReT. :INT 10110090 _\
) POSITIVE EACKAGING INDUSTRIES LIMITED 15321 Dt: 25/07/2010 P
¢ |FLEXIBLES DIVISION . Buyers Order No. & Date :
' 98, JOLLY MAKER CHAMBERS No. 2, PO NQ. : POS/FPI-235 .
3 %ﬁgﬂlﬁkmm POINT, MUMBAL - 400 021. Other Reference(s) i
D ITel: 91-22-27837206 Fax : 22023774 :
IEC No. : 039500 :
Consignes ) Buyer's (if other than consi - !
. IPREMIUM FOODS SPRL FPIyLOG§ST!(3 consigree) ;
: AVENUE BOBDZO ND. 19284/48 C/O DIARMUD MARRON ;
QUARTIER MBAMU, LIMETE, PO BOX 9970 i
: KINSHASA. ] DUBLIN 15 :
DEMOCRATIC REPUBLIC OF CONGOQ IRELAND :
Pre-Carriage by Place of Receipt by Pre-carrier Country of Origin of Goods i |Country of Fi inati
; 5 i ry of Final Destination
: BY ROAD/BY SEA KHOPOLL ! INDIA - CONGO . -
. {Vessel/Flight No. Port of Loading : } ' 7
E ‘ JNPT. TERMS & CONDITIONS : FOB -
H Port of Dhischarge Finnt Destination DyP SIGHT
! DAR £5 SALAAM LUBUMBASHI ;
o gﬁfg : n?tfsc g ]:?TSA#E KRm]? DESCRIFTION QF GOODS Quantity Rate | Amount
1 'y 3 8- . o
| o CHAPTER SU-HEADING NO : 3921 90 96 PIECES |UsD/i000] USD
% w .- - PIECE .
PN ‘ . FOB
;, U ' . | PRINTED ADHESIVE LAMINATED EXTELE PACKAGING MATERIAL OF b . ’
N MUMBAL TNDIA MULTI LAVERS IN THE FORM OF R tL ) *
: gl:._ m Xes USE FOR FACKING THE FOLLOWING PRODULT ’ )
; T-WE KGS COWBELL VITARICHE 814 X 130 (5 TRACK) 10904790 7.130000| - 7RISLAS
! SR N, 110 20, : . .
i : : ?
': 10 Absorbant bags are usad Inside Shipping Contalner to control moisture in
b order o avold damage to product in transit & thesg absorbent bags are
; SRR hought out fram apen matket & no cenvat credit has being taken on these | - 1o
) R : items. '
i . -
‘..
|POSFPL-235
DAR ES SALAAM
%
]
[T | L
1 TOTAL GROSS WT. . 14,851.97 KGS
TOTAL NET.WT. ) 13,782.33 KG5
TOTAL .0 OF PALLETS ° 28
' LESS DISCqUNTI.ZS% | 971.8
_ _ - - . : otal FOB 'USD L 767703
4 "Amount Chargeable : TOTAL FOB USD : SEVENTY SIX THOUSAND SEVEN HUNDRED: SEVENTY NINE AND CENTS TWENTY SIX ONLY R
i SHIPMENT UNDER EPCG LICENCE NO.: 0330023935 OT. £1/10/20D9 AND FILE NO. 03/97/021/00471/AM10 i
L . - L
r SHIPMENT UNDER DEPB SCHEME PROCUCT GROUP PLASTIC - SR. NO,130B RATE 8% ON FOB - VALUE CAP RS.150/- P. KGS.
Excise Inv No : EXP1011/000340 Dt 25/07/2010 ) Container No  ; MSCU -561017(3) 40 FEEY
i ARE, 1No @ EXPL011/000340 Dt. 25/07/2010 Battle Seal No : D57747 - :
Signature & Daté
POSTTIVE PACKAGING INDU
- FLEXIBLES DIVISION
] OFFICEf{ EXCISE
) ! L AUTHORISED SIGNATORY:
Declaration : We declare that this invoice shows the actual prick of the goods described and that ail Signature of owner or his
particulars nee tree and cortect. Co. . ‘ - Authorised agent with date
. 25/07/2010 Name in Block Letters and
] I . Designation
e ' Page 1 €
1y .
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CERTIFICATE B

"CHECKED EMPTY CONTAINER No: MSCU -561017(3) BEFORE STUH]N(.-.
VERIFIED THE DESCRIPTION. MARKS & NUMBER, WEIGHT AND VALUE OF THE
-GOODS COVERED BY THE INVOICE. OVERLEAF AND AS SHOWN' IN FI—lI:

PACKING LIST No. 15321 DATED 25/07/2010 EXAMINED PALLET NO: 3, 16 & 23
AFTER SELECTION.

- DRAWN THREE REPRESENTATIVE SAMPLES AND FORWARDED DqLY SEALED. |

. THE CONTAINER NO. : MSCU -561017(3) IS SEALED WITH CENTRAL EXCISE"‘
. BOTTLE SEAL NO. 216310 ARE. 1 NO. EXP1011/000340 DATED 25/07/2010 -
- AGENT BOTTLE SEAL NO. : D57747

FACTORY STUFFING PERMISSION = NO.896/2009-10 " ISSUED U'NDER!

.F.NO. $/6-Gen-874/09-10 Exp FSP Dtl3.11. 09 by JOINT COMMISSIONER OF
CUSTOMS FSP CELL,JNCH, NHAVA SHEVA.

|
, T i
o CENTRAL EXCISE !
ARE.1No. & DATE | porrrp spar NUMBER | AGENTS SEAL NUMBER | 1
. - i i I
. |EXP1011/000340 : 216310. . DS7747 i
. fF i ' . )
"IDATED : 25/07/2010
.PLACE : KHOPOL{
DATE :26/07/2010
AW‘W 9’ A
3. K. BHAR | L -
INSPECTOR s EmN‘IENDENT
CENTRAL EXCISE NTRAL EXCISE,
K-HOPOL! FIANGE-II

KHOPOU RANGE-II.
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) BT
22 : At e : :
MTDDligq_f Lading: Hof AeIOTIALY UNLESS CONSIONED IO OROEN . .
; Cpghﬂﬁhdi'.-l.sﬁ&%t Q:I’W NSRBI & P‘ ' : - ;
; STTIVE PACKAGING INDUSTRIES LIMITED \ : Taking business places
) oqsgwﬁor:_ [(ICHMDND FOODS LTD . . i Co : i : co
& . PO’BOX'384,6 HILGROVE STREET,5T HELIER JE4 9ZH JERSEY Teamglobal Logistics Pvilid. .
4 © CHANNEL ISLANDS UK Gyan Bhavan, Ground Floos 8, Kumptha Stret,
] i i L : . Bafiard Ectats, Mumbal-400 038, INOIA -
; R Tl 44122 57649820 4 Fux +01 228164 9690
: Congignee (If Ta Drder s indicate) - " Emit Info@tasmglobel In
>  PREMIUM F?ODS SPRL . . w.|lu|-u cwww.leamglobalin |
i ‘AVENUE BOBOZO NO 19284/48 R o et
i QUARTIER MBAMU,LIMETE , KINSHASA Regiatralion Ho. §2025¢ . -
| DEMOCRATIC RERUBLIC OF CONGO- . o e
-; o TEL: 243 B1°99 15051, o )] ﬂ'ﬁ..:‘\ﬁdﬁi’.&nmﬂ!’gs:.‘
. e e e e+ e [ - = S
E, . Nptify AGdFeEs.  fmecusns cnaceson s sonsnm b B i Bl of Lading sippe uecain o side by of . condifont clwsen prinied 3ad susnped o
: *PREMIUM FOODS SPRL X "':""' Sdi oL i BUl of Lnding. i D
: . For e W BRI of Ladi dali "ol h i\ i f i
% ; gJEARw!EIE?\ogqum;ﬂ’ﬁnsu SA MWMFWW mtion d:'lu'll P:ﬂ.‘ildn:-l':u,l!n: P-yc;:oh Gﬂ"-ﬁ:I::: :“lm- of Fwe
Foob R s R IC OF A by Ahls Bill of Ladtng, . rarponybilty wward i "
i SEMOCRATIE REPUBLIC OF CONGO b ver eyl o e e e o prrprgisget
‘ | CTEL: 24381 99 15051, i md....ni-.mnhumnumpwwmﬁn@&_mnnmawmﬁg
o T it i -4 ma.'.pm'-uamm-ulmu&.hwma‘hhmémiuwumwmmuﬂmnw o
. . Plece of poceptance iPurt of boading, dachergs. . T "
: « NHAVA SHEVA immw\ SHEVA l mnnt-mui-hﬂmm-pﬂu.mdm-l-'-m are not In seswertiy packing The packing condifion
L . b o e ¢ i iy ‘wibl ba anfind by tha local onded wanthouss Mwmu..-dmmmmmhwwh
o Place of delivery asme . L
N ‘LUBUMBASHI-D.R.CONGO In casé of any diacrapancy Tound in l-duﬂw-l.h&nh'mnm:sﬂumwr-w 1o ol tha shipinent &
o rmunlﬂu?lnwmm-dwdﬁlﬁmnwm”hﬂy!miﬂpp\mlunip- ' '
i ’ e e e et ’ N
\ N ORIGINAL .
N Iiarb and iw?:(_sz o Mumber and kind of p'ad(aq_eﬁ;d:su'lpﬂnn afgopds | Grn%: welght{kg) '_}_ _-M
: TGHUA4BS0484 40" - PP ’ - 55-PALLET(S} ' i - 28746.580°
: . CONTAINER | B :
1 . NSRINGIDSITS : MUMBALINDIA \
‘ Y ClSeat No: GRWT. KGS ¥ -
§ o Cslla 6o WL, kgs  (FIFTY FNE PAUETS 0N
g MSCUSEI0L73 ACF SRNO. 1TO 55 2861282KEDE SACHETSEN ALUMINTUM EN ROULEAUX
. ‘ viallirisr COWBELL 014 X TOuRLA FABRICATION DES : . FOURCL
- AMsent No:.D57747 J EMBALLAGES {2,09,68,390 SACHET DE.20 GR) COLLECT
1 ¥ CiSeal o210, o120 S PER PROFORMA INVOICE NO POS/FPL/233 :
4 b POS{FPY235 IMPORT LICENCE NO © 1701503357, ., AL LOCAL CHARGES LIKE FOL SERVICE
- Shippling BHll Detadis - DAR ES “ gy, REE ND.: PRI 2010 (08810/0001 . CHARGES QUAY DUES, PTER DUES,
:, OSSR 260 SALAAM - TOTAL GRUWT.: 28,746.58 KG5 ~ - CONGESTION SURCHARGE, TriC DELIVERY
BE9I6EA 2G-S0 - * YOTAL NT, WT. : 26,612.52 KGS ORDER FEE AND 11SF, 15P5 GSC CHARGES
¢ - - . TOTAL NC. OF PALLET : 55 ARE FOR ACCOUNT OF CONSIGNEE
' TOTAL NO. OF REELS ; 217 . ' ' s
- YOTAL NO. OF PCS 1 2,09,68,390°
it 'REF NO.: CONATES . Lo .
: SHIPPER'S LOAD STOW, WEIGHT'ARD COUNT, 'CONTAINER(S) .
-4 SEAGED BY - SHIPPERS, CARRIER NOT RESPORSIBLE FOR i
’ PACKAGING OF CARGO AND TS 'STOWAGE INSIDE THE .
- - CONTAINERS. . " ’ i
A f - . ¢
1 s FREIGHT PAYABLE AT DESTINATION SHIP AND ‘
I OR CARGO LOST OR NOT LOST ‘
. : E- i . . - 1
| )l I! e . - . SHIPPED ON BOARD 07-AUG-30
i! e ...u.’_'_:: ’ .._._...-___“ e e s o - Lo ;m?ﬁmlsmd w— grerlconsigice .. — i e
IS DELIVERY AGENT: . * | freight Amount Ino o o:r'iglnal\ Prace and date of lssue
3t FREIGHT, AFRICA NV, ANTWER? : . bog MBAI  O7-AUG-T
T3 OEYVAERSBOSCH 10/4, 2630 ARCTSELAAR, BELGIUM Ph:32 S— S A . .
* pe 3g773934  Fax31387733 22 ‘ i . :
i .
f: ' K ' : OR TEAMGLOEEL LOGISTIC
A 1 1 1
e e e e r e R _.._i-_.,...__...___.__..._._... IV S |
& . Tmmmmwywm.mmgtumd ; ‘UAWWMVHMMWMI
mmm:mtmhmuuﬂﬂuhuqmmmndhwm‘umﬁummdwmnu, 1 e
dmuwnﬂﬂ.v;‘npmm'wmmmmw-!whmhmmmi\?ﬂqﬂ,mm po—
. _One of tha MTD{s) must be. duty enddrsed In exch nﬁmmmmgh@imndm | As Cat
L m.ma_ummmmummmm@mmmumﬁmmmmmmwmm. S o s Ca
S o ol o CERTIFIED 6 e L Yuthonsa
[ - Wedght and measuremert, of container not to be induded mﬁ%ﬂfhmm%am;% . i‘p
T ’ - . r! ~ A :
o . o : -
ob 4 8 9 : o ke : Page: 1 0f 1.
& . ;
' ALl -
TR o ATORY
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ORIGINAL,
. v b ! i
(FANK CERDIEICATE OF IFORT ARD BTSN, R EaT APTENDIN - 12X
o - - . ) Period 1-09-2110! o 11-3-2!!” ' .
INOTE: Please Sieg Chapter 4 and 5 of the Folicy and Chapler 4and 3
0, . THET, DIRECTOR GEANERAL OF FOREIGN THADE BOMBAY.400 020, ' mc»d:msmm

We, POSITIVE PACKAGING INDUSTRIES LTD, 93 JOLLY MAKER CHAMBERS NO.2, 715 NARIMAN FOINT,

MUMDA] 400 021, {Nama & Addrass of the Exparten) :
herely declare that we have forwasded & docusentary export bill to !
STANDARD CHARTERED BANKS0 M.G ROATY KU IRT,MUMBAT-400-001. - . . :

- (Name & A4 aas of the Banic Lo, Branch and Clty) ' . ! -
Ytor collegtion/ negotiation/ purchass as per E!Iinua_&l_r_l_ﬂvun heseunder: . sl
1. fnvoles No 15521 - - AT : §7.08.2010 P
3. l!wmﬂ’wmlhn oapvols,fl.nl . . : ' H
customno. B6TI664 & Date: 25072000 |
. Ducllphnn of Coods as given in the Customs muhemluladﬁh[pphﬂ il : PRINTED ADHF_SIVF. LAMIN'A‘I’ED FLEXTBLE PACKAGING MATﬂRML
6. Bll of I-l-ﬂngj?o!l ?Ilttl Recolpt/ Alrways Bid | 50013002229% DATE: 07.08.2010
I! Deuination of goods : Cowntry Name; D, REoRGD . . -
L) . W 11 12 13 L L
Bl Amount - Fealght amaund s , Ingurance Amount as pec Coanurdgslon Whathm tha export bs FOM. Vahun/ F.O5 Valus actusily
cifcuifod. par bl of Luding Insursnce Compant's Thacount in faeely convertinie vaalined in free forchen
. (in fozelgm axchange) ' Prolphi memo Bill / Recaipt ' pald payble cwrrancy al fn Indian tachange / Rupees
{1s) : _Rupres . Rs. -

FOB. USS . :‘amss/ . :
1 LSS = B5.44 66 ' o TV
RS, 342890175 . RE. (00 . RS.040 R& o0 BCC ANR 302096200

. Dmd mnliu_ﬁn 5f export proceeds: 20112010 d . 16,500 Form Nm 8693084 D1, 26.07.2010 . '

17. No. Datu L ) ance | DEPB LIGENGE . . o
e P Sl et =0 z P PESITIVE PACRAGIUG TRUDSTRES LT
) the sforrasid purticusins are comect kuviﬁ M v Tavals "L il “ISIGNATURE GF THE HAPORTER)
w0 thest axpors and Custom stiested EP. Copy of o ) - . . ~ o
il is anichedd for werilication by the bank), T )\[\'fl L\o Q _,ﬁ
b a1 € t
PraceMUMDA ’ Olicial Name in Block Leticrs * 2 NY.Bhalekar . . Anthorisad SIlmtorIa:
j Seal Stamp N Designation " Br. OtFicey Impax
Dwte: 0617 2010 ° Pull Otiicil Address 3 96, JOLLY MAKER CHAMBIILE M2
. . ) 724, NARIMAN POINT, MUMBA 1400 021.
— B N Full Realdentlal Addrees; 144, MUKT DHAM CHS, SHREE HAGAR THANEW)
Autlvoreed Foraign Excrangs Toealer Code No.  BANRRCHRTIEICATE .
aliotad to (h bank by 0001 593-5000009
r— 1 . S19L 97017951 !
, R
¢ - Bx. Confro 64700 14 - 8000009 “-"-’:}:

1 'n\hhmwumnh Pirva Ihe calauay Cum-nml‘.l’,(:opmollmm
ather 12ievant EBCIHAE 5. POSITIVE ' ACKAGING INDS, LTD, MUMBAL

Wa further centify that the Particutars given in Cal. ltol?mvchmvehﬁcduldiolmdhbechud.w:h

the £0. valua sentianed in Col.14 abovw swith ref Y

() Wik of Lading/ PP Beceipt/ Atrwaya Bill ('R Policy/Coverf racalpl

2. thnnhnvuiﬂudﬂml.hnulunlmlsnnm-hdmm Recripts ua indicatad in the relavani Shipping bills i
{dabe ‘m by ghven)

3. We have slso varified that the axportis - i
“Applicabls only in respect of sxperia by air.

4. 'll\hhwmﬂyﬂnlvnhunwﬂﬂﬂllhtmcumﬂu!lha&nmﬂnldnpdﬁpwnbk.nq.dand-bnve.byﬂu-wonum.lh. .

wﬂhﬂkromlndfﬂnmmhmnn . -

NOTE : 1. Bank can isgua e Hd pligicne (consl vk \s...m;.m

. - , : 364, B. N. Road, Muanbaie 0 50
2 :(nu:m umnﬂv?:uh:d and dete s 1eliyation of exprt probreds ast to be given Inall ke ° Naﬁ eem Patel ) (:;1“ m:::l“:u hnlﬂ:
a:;-;.:;:::.",.mm::::;:':.;wmmm:mf‘“‘“‘ E-Codo 1243002 < Semaicw |
CERTIFIED TRUE CG"\’
POSITIVE PACKAGING INRUSTRIES LTD.
*  Flexibles Rivision
. i AUTHORISED SIGNATORY




EXHIRIT— C 2 30

[

EXHIBIT - Gz

POSITIVE PACKAGING INDUSTRIES LIM[TED ‘Mﬁ
FLEXIBLES DIVISION

- . . m

ACTORY: VILLAGE RANSAI, KM &, KHBOL. -PEN noWamm A NDA
EL: +81 - 2192 - 241300 FAX @ #Bt - 2962 - 391310 1 otk aging.com !
T e T kv
PPIL/EXC/0761/2010-2011 g ‘ Olo the Date : 15/01/2011 -

(I - ; - . ( -

The Assistant / Deputy Commissloner of Central Excise & Custom, ’ é’\m ‘} FEE 20“
Khopoli Div.: st Foor,

Central £xcise Building ,

- Jagn. < :
Plot No. 1 Sector 17, . wmer T b
New Panvel (W), ‘ el auEd fKhopt, .
Sub:- Rebate of Rs, 335718/ against A.R.E. 1 No, EXP1011/000339 dtd, 25/07/2010
- Dear Sir,

With reference 1o the above mentioned refund claim we are enclosing herewith the following docwinerds.

Form 'C’ in Triplicate duly filled and signed. :

Original A.R.E.1 No. EXP1011/000339 dtd. 25/07/201¢

Dupllcate copy of A.R.E.1 No. EXP1011/000339 dtd. 25/07/2010

Oné cover containing Tripticate copy of A.R.E.1 No. EXP1011/000339 dtd. ?5/07/7010

Duplicate copy of Excise Invoice No. 00339 dtd. 25/07/2010

Self Attosted Copy of Shipping Bili No. 8693668 dtd. 26/07/2010.

Self Attested Copy of Air Way Bill No. 500130022295 dtd. 07/08/2010.

Sclf Attested Copy of Customns lnvoice No. expion1/15322 ditd. 25/07/2010

Dedlaraion

0. Certificate regarding payment of exctse duty duly attested by the Superintendent of Central Fxise,
Range: Khopoli-1I,

11, Attached saif attested Bank Reahsatlon Certificate

BN ENO AW

r

We: roque'-'.t you to kmd!y process said rebate claim and arrange to release your Cheque at tiw earliest and
oblige.

Thanking you.

Yours falthfully,

AUTHORISED SIGNATORY

Encl. As above.




15t Floor, Central Excise Bullding, Sector — 17,
Khandeshwar, New Panvel

| FORM-C ,
APPLICATION FOR REBATE OF DUTY ON EXCISALBLE GOODS OTHER THAN _
(VEGETABLE NON ESSENTIAL QILS AND TEA) BY SEA/_AIR

* The Assistant / Deplity Commissioner of Central Excise,
" Khopoli Division, Ralgad Commissionrate,

We have exported the under mentioned quantity of Printed Flexible Laminated material and produced below
mentloned as evidence on payment of excise duty thereon, the attached ARE.1 No. EXP1011/000339

dated 25/07/2010. A copy of relevant Bill of Lading Is also attached. We therefore request your goodself !
to sanction the admissible rebate at the earliest. C

Particulars of documents attached

01

ARE.1 No, and Date

EXP1011/000339 dated 25/07/2010

02

Name of Commissionerate from which the
manufactured Goods removed after payment of
Exclse Duty ‘ :

Raigad

03

Name and Address of Manufacturer and Exporter -

Positive Padcaglng Industries Limited
Flexlbles Division, Survey No.51 to 53, KM,16,
Khopoli-Pen Road, Khopoli. B .-

04 | Factory Central Exclse Reglstration No. AAACP2836QXMO002 C
05 |Name of Person or Firm who cleared the: Positive Packaging Industries Limited
goods on payment of duty Flexibles Division.
"1 66 |Quantity of Goods Net. Wt. 12830.19 Kgs.
07 Hnvolce No. and Date 00339 Dated 25/07/2010
08 | Tariff Classification No. 3921 90'96 : :
09 {Rate of Duty Excise Duty 8% + Ed. Cess-2% + SHE Cess 1%
10 |value of Goods Rs. 3,259,402.00
11 {Amount of Excise Duty Pald Rs. 335,718.00

12 |Sr.No.of E.No.8 Dt. under which duty was debited 3008[31.07.2010,
13 |No.-and Date of Bill of Lading 500130022295 / 07/08/2010
14 |No.-and Date of Shipping Bil 8693668 Dated 26/07/2010

15

Welght of quantity'exported ~

Net.-Wt, 12830.19 Kgs..

16

Name of Vessel on which goods shipped

MSC CHITRA ¢

172

Date of Shipment

15/01/2011  /
0 i

We certify that the aforesaid particulars are correct and we are the rightful claimant of rebate of duty of Rs.
335,718 (Rupees Three Lac Thirty Five Thousand Seven Hundred Eighteen Only) '

Dated

: 15/01/2011

Signature and Fuil Address of the Claimant
Posttive Packaging Industries Limited Flexibles Divislon,

Survey No.51 to 53, KM.16, Khopoli-Pen Road, Khopoll.

Authorised Signatory

3
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. Refund Order No. Date

BT YY YT IR L — e e [,

11

N -

- e s o=

The Claim of M/s. Posltive Packaging Industries Limited Flexibles Division, Village Ransai, Survey No.51 to 53,
KM.16, Khopoll-Pen Road, Khopoli, Maharashtra has been scrutinized with ARE.1 No. EXP1011/000339 dated
25/07/2010 and the relevant Bill of Lading and rebate of Rs.335,718 (Rupees Three Ldc Thirty Five Thousand
Seven Hundred Eighteen Only) sanctioned. A suitable remark has been endorsed on-the copy of ARE.1
produced by the claimant as well as other coples. )

Date ! . Asslstant / Deputy Commissioner of Central Exclse -
. ' 111 o C
Office of the Centtral Excise Khopoli Divisicn forwarded to
1. The Chief Accounts Officer, Centra! Excise, Central Excise . for
information and necessary action. The Triplicate copy of the form ARE.1 15 attached.
2. Mfs. '
. A .
Date Assistant / Deputy Commissioner of Central Exclse Q
- R \'; ' S
3. Passed for payment of Rs. 335,718 (Rupees Three Lac Thirty Flve Thousand Seven Hundred Elghteen
Only) The amount is adjustablé under Head 0038 — Unlon Excise Butles - Deduct Refunds” '
~ Date Chief Account Ofﬁcer
v _ '
Cheque No. dated issued in favaur of M/fs. Positive Packaging Industries
Limited Fexibles Division. of Rs.335,718 (Rupees Three Lac Thirty Five Thousand Seven Hundred Elghtéen
Only) ’ ' ' :
F R . .
Date : Chief Account Officer
Recelved Cheque No. dated for Rs. ( Rs. ' - ’i '
only) '

Revenue Stamp

Signature of the claimant
VII
verified that the refund has been noted against the ARE.1 No. dated

Date ‘ Chief Account Officer




r
Rarge - B S o % FORM A. R E. 1 &  AREINo: O3B b 2
Division Khopoli  Address  4th Floon Trifed Tower . ) ' ‘
Plot 1¥0.3,Sevtor 17, KhanteshWar  appiicaticn for Rerval of uxcisable goods CUSTOM INV No.: 15322
New Panvel 410206 . For export by foad? sea DATE: /0772010 T 7 -~
Commissionerate Reig:d tRuic 18 of the C.Fx. (No.2) Rules 20017 CONTATNER No.:  TGHR -485048(3)
: BOTTLE SEALNo.: D57757

Superintendent of Ceniral Excise - Range : 11, "Ayesha Complex Dist : Raigad. 410202 Ouginal Wi
1. Particulars of Assistant Commissioner of Centsal Excise from whom tant Commisioner of Central Excise & Customs Dugllinate ) Bl;é!c
¥hopoli Division; 1st Floor, Central Excise Building, Flot Ne. 1 Sector §7, New Panvel (W). ’ o . Triplicate Pink
5. 1/We M/s Positive Packaging Industries Lirnited Flexibles Division of Yill Ransai, Pen-Khopoli Rosd. Tal. : Khalapur, DisL : Raigad propose to export the under mentioned Quardruplicate Green

*, 1st Floor, Munbai Pune Highway, Shilphata, thopoli, Tal. : Khalapur,
rebate shal! be claimed and his compleic postal address The Assis

consignment 1o ;: DAR ES SALAAM / CONGO (Country of destination) BY ROAD/ SEA under claim for rebate .
’ rPanic11lars of | No.and %. _ Giross Weight | Marks and Nos. Quantity Descriptién of Goods Velue, Duty No.and date of |Amount
Mo hasrers _;'_'.:~:L. fraing : - o parckanges af . i Rs. Invoice under of
.- ol-poodis end . jof Packages . | .. el Welghl o d oo e S s . . e e : Btarc A BhndER wE ok
# Lis Central Excise - S . ;WT I R H.l;AlJJ-J\G 1L 3y2i pa el EARECEEEE Il B paid . - Ulwmed] . -
Registration No. KGS. sr. No. KGS. 7 . : Rs.
1 2 3 4 5 6 _ 7 5] 9 10 11
Positive Packaging  PALLET| REEL GRLWT. | NL.WT.[PPTL T j2830.18 PRINTED ADHESIVE LAMINATED FLEXIBLE " Shate | Amount e
m“ Limited ¥ MUMBALINDIA [~ preces PACKAGING MATERIAL OF MULTI LAYERS IN THE " piece EXP1011/000339
VIl Ranesi, IGR. WT. KGS. FORM OF ROLLS k DT. 25/07/2010
| etis VEl Il R’ RE Rt gy JNToWToe - KGOS [y USE FOR PACKING THE FOLLOWING PRODUCT Amount of Duty
ITal; - Khalapur, |0 13894.61 } 1283014 i s 1606 6 | COWBELL VITARICRE 814 X 120/(5 TRACK) e omm e =] 377 98001 -~ 3300660 1 . Payat_:ie_hRG.me
ist. : Raigad, n
gistration
Ho. AAA CP 2836
o 002 : B
COWBELL 414 X 120 % . 10 Absorbant bags are used inside | Drscount 412 |
| ;o‘ifg-us ; " Shipping Contairer to control moisture o : |
i SALAAM . in osder&tg\ avoid damage to product in . . 10% 1325940 325940 |
i transht & these absorbent bags are ! .
! bousiit ot from open market & ro Edutatign Cess 2%| 6519 6519 |
{ i cenvat credit has being taken on these S. H. E.|Cess 1% ] 3259 3259
TOTAL:] 2 1 1385461 ] 12830.19 ) 16.053.600; items. : 3259402 ’ :
3 . : H : ! "
; : . ! i b as7is t aasyis)
30023935 DT, 01/10/2009 AND FILE RO. 03/57/021/00471/AM10 POSITIVE PACKAGING IND STRIES LIMITED

SHIPMENT UNDER EPCG LICENCE NO.. 03

" SHIPMENT UNDER DEPS SCHEME PRODUCT GROUP PLASTIC - 3 FLEXIBLES DIVISION' S

R. NC.130B RATE 8% ON FOB - VALUE CAP RS, 150/ P. KGS.
) s E

3. IWe hereby certify that the shove mentinned gonds have been manufactured.
() availing facilityfwi Hingreeitiy *of CENVAT credit under CENVAT Credit Rules. e, .
(b)-mvaiting focikityhwithow availing Facilit under Notification 2172004-Central Excise (N. 1.} Juted . OFF’ CISE .
6th Sept, 2004 issaed under rule 15 of Central Excise (No.2) Rodes, 2001, - ) , : . . ~ AUTHORISED SIGNATORY s
(c) meaiting facitityhvithout availing Laeility undet Notification 43/2001 -Centeal Excise 1T 1 dmied . : . Signature of gwner or his
Authorised agent with date . !
3

41y e fietane than the opont discharge nf the expont hiigatinn unier NEEN Scheme
L itidet o IuisEiey Lran s et L it S el Brci Eriaos b il Sin Dae . ThTDIE Trerigeralitn
5 #We hereby deetade Tl theabaove pafiicsars arefwe & corahy stiee - 1 i ;

. A Y ; Vi ol Removai 2 136

R

e

in

66

26th June. 2001 issued undur rule, 19 of Cemral Excise{Nn.2) Rules, 200L. 7 . )
’ Neme in'Block Letiers and - {
Pane * nf 3 .



DT T
. '“'a‘“.
. . 5.
, PART A
v CERTIFICATION BY CENTRAL EXCISE OFFICER
" ,/f Certified that duty has been pzid by debit entry in the Personal Ledger Account No. and for CENVAT

. ﬁccount Eutry Amount of duty payiitdde or recorded as payable in Daily Stock Account, on the goods described overleaf

i

OR
¢ Certified that the owner has emvcred into Boad No./Undertakinng No. yd wndery
Role 19 of Central Excise, (No.2t Rules, 2002 with the [F.No. ir/ . ], duly accepted by the Assistant -

Commissioner/Deputy-Gemmissionos of Central Excise on

2 Certified that T have opened it examined the packages PALLET NO: 33, 37 & 48 and found that the paniculars stated and
description of goods given overleaf ::nd packing list (if any) are comrect and that all the packages have been stuffed in the

CONTATNER No. TGHU -485048(a) Marks D57757 * and the same has been sealcd wnh Central- Excnse SeallOne Time Seal
(OTS) No.216309]

3 Thave verified with the records, the exporter is only availing the export incentives, as specified in box Ne.6 and found i to:
be correct.

4 Certified that T have drawn three represengi ples from the consngnmcnt {Wherever necessary) and have handed over,

two sets thereof duly scaled to the cxporter / his resentative,
o W.BAGALT ,r,,);o
@}"lace: Khopoli ERNTEND v ‘ J. ugﬂ”ﬂﬁ?l@
: . { FRLcE MGG ) (Name INBRECTSHErs )
Date :ZC]O"ﬂI O SupeHGROtIRAMEE-Hxcise - ‘ lnspe@ﬂmmg_nggd@‘@c
. PART B * KHOPOL] RANGE-If

CERTIFICATION BY THE CUSTOMS OFFICER
certified that the consignment was shipped under my supervision under Shipping Bill No.

dated . “by 8.8./FlightNo. Which left on that day of (Menth) .

OR . L}
Certified that the above mentioned crusignment was stuﬁ'cd in Container No. belonging
19 Shipping Line based on the "Let Export Order” given on day of
(Month}) {'ear) on the Shipping Bill No. dated and seated by
s¢al { one time tock No. . ~"'in my supervision and the container was handed over to the -
Custodian M/s. . for being shipped via \ (Name of the Port). .
Co- ' : © . OR _ ' . ,
Certified ,that the above meniivned consignment has been duly identified and has passed the tand frontier today

at .

its original.gondition under Bill of Exports No. Place .. Date

L e
Place Lo ' y |
g e Signature
o ' « . {Name and designation of the
Customs officer in Block Letters
(Seal)
PART C
EXPORT BY POST
cestified that the consignment Jezeribed  overteaf has been despatched by foreign post to on
day of " 200. :
Place ' , Signature of Post Mastet,
Date C _ ©_(Seal)
PART D
REBATE SANCTION ORDER
r
: (On Original, Duplicate and Triplicate)
Refund Ordler No. Dated Rebate of Rs. (Rupees
: - } sanctioned vide cheque No. Dated
‘l':'laceA
Date

Assistant/Deputy Commissioner/Maritime

*Strike out inapplicable portion Commissioner of Central Excise

3
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’ Commlsslonerate ¢ RAIGAD

' to TR B PO P P e s

- INVOICE CUM CHALLAN (EXPORT) o
. Invoice for remaval of Excisable goods from factory or warehouse on payment of duty J;Rcﬂe'L 1-1)-

. POSITIVE PAOKAG!NG INDUSTRIES LIMITED

. FLEXIBLES DIVISION

FACTORY ; VILLAGE RANSAL SURVEY NO,S1, 82, s: KM, 16, KHOPOLI-PEN ROAD, KHOPOLI 410203, MAHARASHTRA, INDIA
TEL : +9)-2192-391300 FAX ; +91-2192-391310 E-mail ; facmrv@poslthrepackaging com

RANGE ; "Ayesha Complex®, )stﬂnor, Mumtal-Pune Highway, Shilphata, K.howl .~ X
DIVISION : 15t Faor, Cental Exclse 8., Plt No, 1, Sectr 17, New Barvel (W), Exp.Invoice No.: 00339

E.C.C. No, " i AAACP 2836 QXM 002 .. _.‘ | Dake 1 25/07/2010°

P.-’L-A‘- No. .1 CON({39,48 & 76)65/96 /B- 11 Name ur Exclsable Goods ! ' ¢
C.Ex. Regn. No. : AAACP 2836 QXM 002 FlLM' FPLM-‘HG OTHER, FLEXIBI.G LAMINA‘IED -

B.5.T. No. 1- 410206 - S - 900 Dt. 01-04-96. Chapter NO [rarlst Sub Headlnl,; Na.
C.5.T. No s 400021 - C - 2115 Dt. 01-04- 95 Rat fd
P.AN. NG, : AAACP2836Q ... . : ate of dury

P.0. ND' ¥ PO NO.: POSIFPI-ZJS

' P market&nocenvatu-edlthasbelngmkenmmmltems '

Prr 1000 PlECE‘,
* MATERIAL OF MULTY LAYERS TN THE FORM OF ROLLS; -
1 {JSE FOR PACKING THE FOLLOWING' ‘PRODUGT . | .
. COWBELL VITARICHE 814 X 120 (5 TRACK) *

, b |10 Absorbant b s are used inside Shipbing Container o -
: control moisture In order to avold damage to product in
transit & these absorbent bags are bought out from open

7 |- - . TOTAL - & . - | . 13854.61 '12630.19 10053500 '

-t Threa L:ac Twenty Five Thuusand Nine Hundred Forty Only

EXCISE DUTY PAYASLE 1 - [ UNDER RG.2JAPTII] ° N Em BNE 9

seDuty 10% |
Educatidn Cess . 2% |-
S.H.E.Cess 1%[i-.. .

Ecucation CESS : Six Thousand Five Hundred Nineteen Only . .
SM.E CESS - Theee Thousand Two Hundred Fifty Nine Only

IEC No.- . .pagsuo | b
Mode of Transport :BY ROAD/ SEA ) ate & Tlrne of preparation of ‘Involce : 25/07}2010|5f_50
Transporter's Name, -| Date:& Time of removat of gooas : 26/07/2010241 56
L R. No. : oo P .Vehlcle No, .- - P : MH-04-BU-418
Name & Address of Consignee ) D | Billing Address - . .
PREMIUM FOODS SPRL ) IR FPILOGISTICS .+ . : ’ '
AVENUE BOBOZO NO. 19234‘143 e v a C/O-DIARMUD MARRON :
QUARTIER MBAMUY, UMETE, . o POBOX 9970
KINSHASA  * T | uBLIN 15
DEMOCRATIC nzpuaucop CONGO : o ‘mstmn L L .

PACKING - CQUANTITY : ’ RATE I AMOUNT:
PALLET | REFL | « g - v . Jorosswr.] werwr. | 1555 | mms |5 Ra

) PRINTED ADHESIVE LAMINATED FI.B(IBLE PAQCAG!NG ]

1283019 10063600 azr.mn{';’_ 3300660.00(

H !
i " ‘Less|Discount : : 4125800
i . - :

TOTAL VALUE Thlrtv Five Lac Ninety Five Thousand One numi

EXPORT UNDER CLATM OF REBATE. e el )
CUSTOMINV.No.  ©°15322 " . _Date_ 1 25/07/2018 - _KHOPOLl HANG?-IL , .
ARELNe. @ EXPLOL1/000339 . -Date.:. 25/07/2010 . oo o

CONTAINER NO TGHL -485048(4) . aorn.s SEALNO 057757 ‘

SHIPMENT UNDER EPCG UCENCE NO.: 0330023935 DT, 0II‘1.DRDO9 AND FILE NO. 03[97[011100471[A

‘| SHIPMENT UNDER DEPB SO'lEM'E PRODUCY GROUP| PLASI'IC - SR, NO 1303 RATE % oN FOD - VALUE CAP RS.150/= P. KGS.

i

Grand Total " 1595120,00

Certified. that me‘parﬁculars given abuve are: frue and- -:orrectand the amounl

Indicated represents the price actually charged and ‘that’ tiefe 5. o flow of|
additionat consideration directly of indirectly from lhe buyer. Subject o terdiy
&condlums printed uveﬂear -

FLEXIBLES VlSl

. Authotised Signatory
5|gnmw= af wnerorhis
[ Authafised agert ‘with dawe

" Name in'Block Letiers nm._ .
: ~ Designation " "

Far POSTYIVE BACKAGING uousmlss LIMITED: j'

l«.‘i':: i Page 1 of L

LT
Spe
o
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- . oa . MY

porter:. .
POSITIVE PACKAGING INDUSTRIES LIMITED

CUSTOMS INVOICE

Invoice No. & Date Exporter's Ref. :INT 10110090
15322 Dt: "25/07/2010 |- - ' :

FLEXIBLES DIVISION -
98, JOLLY MAKER CHAMBERS No. 2,

Buyer's Order No. & Date
PO NO. : POS/FPI-235 *

zzg NARIMAN POINT, MUMBAI - 400 021. Other Reference(s) ¥
INDIA™ i
Tel.: $1:22-22837206 Fax : 22023774 "
1EC Ng. : 039500 N !
Consignee . Buyer's {if other than consignee) - N A
PREMIUM FOODS SPRL FPILOGISTICS ‘ o A
AVENUE BOBOZO NO, 19284/48 . | €/o p1arMuD MARRON o § L
QUARTIER MBAMU, umm £O BOX 9370 s )
KINSHASA DUBLIN 15 ' i
DEMOCRATIC REPUBLIC OF CONGO | RELAND - : o
Pre-Carriage-by Pluce of Rr.selpt by Pm-ca.mer Countly of Ongm of Goods : |Country of Final Destination "f ’
BY ROADYBY SEA KHOPOLY L INDLA S CONGO ! : .
Vessel / Flight No. . Port of Loading : |
} T Lo | TERMS J£ CONDIT[ONS rOB i
Port of Discharge Finul Destination ofp srem' T : :
DAR ES SALAAM o LUNUMBASHI - . ) i
%ARKS & Nos./ Nos. & KIND " DESCRIPTION OF GOODS Quantity | * Rate. | Amown | .
F PACKING CONTAINER No. CHAPTER SUB~HEADING NO :-3921'90 96 ‘PIECES |uspriooo] usp : .
. ~ | PIECE i
“lepn - - : FoB ' :
MUNBAL, THDIA © m&r‘f&ﬁ.‘":ﬂ‘?"&? mm PACKAGING MATERIAL OF . ‘
' % :'ITT :g USEFOR PACKING THE muowme PRODUCY . ‘ ) . ! -
' ; COWBELL VITARICHE 814 X 120 (] TMCK) 10.063.6001 7.130000 71,753.47] 1%
" [sR.no.29TQss. ~ ) . . A NE
Co ' | 10 Absoebarit bags are used inslde Shlpplng Contalner to control molsture In 1
order ta aveid damage to praduct In transit & these absorbent bags are - 3 4
b bought cut from open market & ro cenvat: credlt has being taken on thege * i
: Itemns, ) T . ¢
cuwuu 5143, 120 .-i
FOSIFRI-NS .
DAR B SALAAM i
. . |y
¢ i '
’ - . i
@."r.- " A+
! TOTAL GROSS WT. 13,894.51 KGS
" TOTAL NET WT. 12,630.19 KGS . N
- TOTAL NO OF PALLETS S ‘ | D |
.[LESS DIscqunTiasw | B96.92{}
lotal FOB USD 70,836,535 i

JAmaount Chargeable : TOTAL FOB USD : §F VENTY THOUSAND EMJHT HUNDRED FIFTY SIX AND CENTS F]FTY FIVE ONLY
SHIPMENT UNDER EPCG LICENCE NO.: 0330023935 DT, 01/10/2009 AND FILE NO., 03!97[021!001711.!'410 .
SHIPMENT UNDER DEPB SG#EME PRODYCT GROUP PLASTIC - SR. NO, 1308 RATE 8% ON FOB - VALUE CAP RS 150/- P, KGS.

¥

plruculus arc true and nnrm.t

-

i

; t

Excize Inv No EXP1011I000339 Dt 25/07/2010 ~ ) %&f‘g,ﬂ,ﬂo -6(5;;{%_485043(4) . _40 FEET ;
ARE 1 N0 : EXP1011/000339 Dt 25/07/2010 .. =" - i
‘ B . Signature & Date l!

* | POSITIVE PACKAGING lNDUSTRI LIMI'I'ED . ' :
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CERTIFICATE' |

CHECKED EMPT Y CONTAINER No. TGHU 485048(4) BEFORE STUFFING VERIFILD : :
THE DESCRIPTIGN.- MARKS' & NUMBER, WEIGHT AND VALUE GF THE GOODS,
' COVERED BY THE INVOICE OVERLEAF- AND AS SHOWN IN THE PACKING LIST:

‘No, 15322 DATED 25/07/2010 BXAMINBD PALLET NO 33, 37 & 48 APT]:R‘
SELECTION. - :

i
I

DRAWN 'I'HREE-. I\EPRESENTATIVE SAM:PLES AND FORWARDED DULY SEALED

' THE CONTAINER NO. A;-'""TGHU -435043(4) 1S SEALED WITH CENTRAL- EXCISE
'BOTTLE ‘SEAL NO.: 216309, ARE. 1 NO. EXP1011/000339 DATED 25/07/2010
AGENT BOTTLE SEAL NO : D57757: . |
FACTORY  STUFFING? PERMISSION‘ NO.896/2009-10°  ISSUED . U'NTSLRA"
F.NO.S/6-Gen-874/09-10 "Exp "FSP Dt.13.11.09 by JOINT COMMISSION‘ER1 OF}
- CUSTOMS,FSP CELL, INCI-I NHAVA SHEVA. -
' ‘- CENTRAL EXCISE 3 U
. " . ] R At
ARE. INo. & DATE ! BOTTLE SEAL NUMBER AGENTS SEALNUMBER .t
" [ExP1011/000339 ',; T 216300 . L D57757 -
DATED : 25/07/2010 ° | 3 ,
_PLACE:KHOPOLI o - R
DATE :26/07/2010 ‘ . SR
A ;ﬂ‘"
e ~Jot =
K.BHAFn‘W i
INSPECTOR
' CENTRAL EXCISE, S ERINTENDENT
KP*OPou RANGE I ‘CENTRAL EXCISE,

KHOPOIJ HANGEJI
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MTD Il OF Lading: :NOTNESOTIANLE INLEES CONSTINED TORDEN.
Consiginor / Shippér -

POSITAVE PACKAGING INDUSTRIES LIMITED
ON BEHALF DF_RICHMOND FOQDS LTO

PO BOX 384,6 HILGROVE STREET,ST HELIER JE4 9ZH JERSEY
LHANNEL ISLANDS,UK '

Conglynes {If To Order' as Indicat=)
PREMIUM FOODS SPRL |
AVENUE BOPOZO NO 19284/48

. QUARTIER MBAMULIMETE , KINSHASA
DEMOCRATIC REPUBLIC OF CONGO
TEL: 243 81 99 15051,

41

L N

Teamglobal Logistics Pvi Ltd.
Gytn Bhavan, Ground Fleor, 8, Kumpiha Stresl,
Ballurd Eviats, Mumbaha00 023. INDIA
Tok: +5122 6754 DA00 » Faxc +81 22 6754 5890
Ernall: infog@ianmglobal.in

. Watslte ; www.tnargiobal.in

Reg. No. MTO/DGS/501/2006
FMC Registration Ho. 020250

MTD#to:: 500130033295

iRy o ot et bt i
. A . . the face e of ki X Tk
PRE'WUM FOODS SPRL . Pot i::.u inp:r.l Bil-l “'::‘ Lading, delivary ! of Cigo I8 whicth to coslizmmnn of =|u
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cass of Ralghe callecs i

TEL: 243 81 99 15051,
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ﬂ Piace of pcceptance iPurt of louding T dishargs. . . ! . "
. NHAVA SHEVA INHAVA SHEVA | Tou cartar mserves tha ight o repack e goods 1 the gama are ot Ba saswarthy packing.The packing torfilior
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: Port of distharge Place of delivery . thasme. - .
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H ' b § '
i e ey e S LD N .
: Véssal b Voyage No. “TREAD
: MSC CHITRA, 12. . ORIGINAL -
. Container Na(s) .~ Mark and tioi{s) Numberand kind of packages;description of goods | Gross weight(kg) T olametcum)
© O TGHU4850484 40 o 55 RALLET(S) - TGS - X0 FCL
*. CONTAINER | PPLL © : a0
* " aJsas Noi U571ST MUMBAI, LNDIA . \
Nt 216309 GRWT. KGS T
C/5eal No: 216303 NT W, kG5 (FIFTY FIVE EALLETS ONY) :
HSCUS6L0LEY 40 SRND. 170 5§ 28/612.52KG OF SACHETS EN ALUMINIUM EN ROULEAUX
* CONTAINER COWEEL f14 X TOR LA FABRICATION DES’ o FOURCL
“AfSasi No: 057747 : - EMBALLAGES (2,09,68,390 SACHET DE 20 GR) COLLECT
€ /Seal Not; 216310, 120 AS PER PROFORMA INVOICE NO: POS/FPL/235 . :
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- . N TOTAL NO. OF PALLET @ 55 ARE FOR ACCOUNT OF CONSIGNEE
. TOTAL NO. OF REELS : 217 : -
TOTAL NO. OF PCS 1 2,09,68,330
‘—g : REF NO,: CONATE3 :
Bl SHIPPER'S LOAD STOW, WEIGHT AND COUNT, CONTAINER(S)
SEALED BY -SHIPPERS, CARRIER NOT RESPONSIBLE FOR
PACKAGING OF CARGO AND [TS STOWAGE INSEDE THE
CONTAINERS,
: FREIGHT PAYABLE AT DESTINATION SHIP AND
. : : OR CARGO LOST OR NOT LOST
!‘ .7 ‘ . SHIPPED ONBOARD  07-AUG-10
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BT GE BT DT AR REALIE i1 - FPPINDIX - 72A
s . : Pariod 1-09-2004 10 31-3-2009
[} m;m.es«aupmmumaumnmam«pmams * Lt .
To, msrr.omacroscmﬁmor FOREICIH TRADE BOMBAY-400 020 (B Code: DIFH001453
We, POSITIVE PACKAGING INDUSTRIES LTR, 96 34 LY MAXER cﬁf\mm NO2, 225 NARIMARN POINT,
MUMBAL #0003, : . {Nama & Address of the Exporters) o .
hereby dactarn thatwe have torwarded » dogumentasy wipoitbilllo T . ’ T
STANDARD CHARVERED DANK, 50 MG ROAD FUK MM BAL-4D0 001,
(Mame &k Audaris of e Dark ba. Branch and Cliy}
. n \qndnlbﬂ‘zﬂl_nugu particibat, pivan hereunder: .
; . T DATH, 07.00.200
3. fxport Pragieton copy of 5/ Bl . ., B
duly cuthenticated by cusiom no. 8493668 —_— 4, Dare; 26072000 .
S Descriphion of Grods as given in tha Cusicins sut-wilicsted Shlpping Bk : PRINTED ADHESCVE LAMINATED FLIDGBLE PACKAGING MATERLA
L - .
g, | AT of Lading/Poyi Farcel Recelplf Alrways B Fir, SO0IS00ZIITS DATE: 07 082010
iﬁ 8. Dendnation of goods ; Ci Mams: DRCCiY - P
) ¥ W 3] BB 12 13 iT] .
B4 Amwaurd Frelghl amount 43 . Infarance Amount &S par Comurdssian Whather the axport Iy PO, ¥alue/P.OB Value achuslly .
cifektiob. per Didl ! Lading nsurance Company's Dlacount in [resly conyestible vealised] dn (ree foraign H
(i fovelgm anchangs) Trekpht sng ol .. Bl / Receipt pald payble currency of i [ndien. Exchange / Rupass
| ya ks ) Rupets Rs. :
' FOB. USS . TS5 ) - :
1 USS ~ RE.4466 1. $70,056.53 :
RS, 316045332 1. 600 / Nd 4 B R 16443400 ) -
) ¥ My . . * . N
15 B 0N ) : 2507 j EN
V7. Mo, . Date t Y CB :
W Turifes declare that w3 . i
) v alorersid pATBCUsins are comect (coplas of v {s.cmm'!fMMmﬁ INGUSTFES LTD ;
Lo theaa ¢<ports and Custom sitcaied B¥. Copy ol o :
Bill s astachid for virlfication by U bank). ,\HEL\ -g:’ N
410, aMUBBAL Official T Mame in Block Lewers 3 N Bbaltkar °"( Caq '
: SealSump Designation : 81, Olficornpex - Mutkorisad Signaterte: '
Datle: SYZ20 - Full Offictal Address 93, JOLLY MAKER CHAMBERS NO2 B
. b . 229, NARIMAN POINT, MUMBAL-400 071
. .o i Full Reskdential Address: 14A, MUKTI DELAM CHS, SHRER MAGAR THANE{W)
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St g, Control  ganangg. 6000009
CODE No. S
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) ahar nilevant documents of M/s, POSITIVE FACKAGING INDS, LTD,; MUMBAL N !
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e Lo.h. valua mentioned in Colld whove with 0 following d
(ig B of Ladiog/ PP Recalpt/ Aleways Bill ) Muul;: Punz\'.fclznfhhwum “‘;1:. ol s
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EXHBIT-D.. 43
‘ - EXHIBIT-

[ ]
ﬂD |
. "____.——-'
OFFICE OF THE DEPUTY- COMM!ISSIONER: CENTRAL EXCISE: KHOPOLI DIVISION. 4™ 1|~ -~

FLOOR, TRIFED TOWER, PLOT NO.3, SECTOR-17,KHANDESHWARNEW PANVEL- 410208 ~

F.No.V-18(DN-K PLYRB/4499-4500/10-11 / ;{ 13
New Panvel, 70  April,.2010 —_—

To, ‘ o
\/Masitive Packaging Industries Ltd.,
Village Ransai,LM-16,Khopoli Pen Road,

Khopoli 410203.

Gentlemen,

DEFECIENCY MEMO CUM SHOW CAUSE NOTICE _ -

Sub: Discrepancies noticed in the rebate claims submitted reg,

Please refer to rebate claims No. V-18(DN-KPLIRB/4499/10 and V-18(DN-

KPLIRB/AS00/10 filed for the ekpon effected under ARE-1 No. 340 dtd.25.07.2010 and ARE-
"No. 339 dtd.25.07.2014.

On serutiny of the subject ctaim it is noticed that;

0] There is no endorsement from Customs on the reverse side of ARE-1s.
' (1)) There is no endorsement on Shipping bill from Customs.

(iii)  Copy of Matc receipt not submitted, ’ J

n 1his connection, | have been directed th inform you that the Deputy Commissioner,
Central Excise. Khopoli Division, Reigad Commissionerate, is pleased to grant you opportunity
for personal hearingon 97104 1V aty3pHrs. Or ’

— at .

¢ amemimn = e o e s

You are, therefore, requested to remain present at the time and address given above and

bring with you all the relevant documents which you intend to rely upon in support of your
defence.

[, U

Please note that, if you fail to appear for the personal hearing, the case will be decided on
© the basis of evidences available on record.

Y

Yours faithfully, -

Superintendent Cerffral Excise{Tech-1) '
Central Excise, Kkdpoll Division. oo

Copy to: Range Superintendent,Range_Il Khopoli division he should handover the copy to the
assessee and forward dated acknowledgement to this office.
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EXHIBIT— B 14

C POSITIVE - jmucenasy o e S
IMDUSIRIES s o | SEhmgebneee
LIMITED ‘ ' . . ’
Y 1
Ref:PPIL/EXE-012/2011-12 . . XH:,&ET E '/
May 06, 2011 | Jmpe——————

<0 the Asstt./Dy. Camemr., ©
Dy Commissioner of Central Excise ADy. Comenr.

Division Khopoli

4t Floor, Trifed Tower | ‘09 MAY 2
‘Khnadeshwar,
New Panvel . IR 55/ Adsan,

TR W, Mhvopodl Dn |
Dear Sir, : . '
Sub: Rebate Claim - ARE-1 No EXP1011/339 and 340
dated 25/07/2010 for Rs. 335718/- & Rs. 363781/-
it ' This has with reference to your Deficiency Memo F. NO. V-18(DN)- .
KPL/RB/ 4499-4500/10-11 -Cated 20% April, 2010 wherein it was
informed to us that the claims are having the following discrepancies: -

i There is no endorsement from customs on reverse side of
ARE-1 ,
il There is no endorsement on shipping bill from customs.
“iii.  Copy of Mate receipt not submitted. '

Vide -the said deficiency memo we have been directed to appear for

personal hearing on 27/04/2011 at 11.30 hrs which was adjourned to

.04/05/2011. Accordingly we have appeared before your Honors on
. 04/05/2011 and made the following submissions: :

Brief Facts

2. We had exported the finished goods under ARE-1 No EXP1011/
339 and ARE-1 No EXP1011/340 both dated 25/07/2011 to Premium
Foods SPRL, Kinshasa, Democratic Republic of Congo

3. The said goods were exported vide shipping bill nos 86936‘8 dated
26/07/2010 and 8693664 dated 26/ 07/2010. Nature of consignment as
mentioned on the said shipping bills was ‘FOB’ ‘

4, Goods were loaded on vessel namely MSC Chitra at JNPT on T i
August, 2010. Team Global Logistics Pvt Ltd issued Bill of Lading No. :
MTD NO:500130022295 dated 07 /08/2010 for both the consignments.

It is evident from the Bill of Lading that freight ‘was payable at
Destination by the overseas customer,., w.,, - o o
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5. The Vessel left the port on 7t August, 2010. It has been reﬁoi"téd:

that immediately after leaving the port the vessel colluded with another

vessel namely Khaleeja III on 7t August, 2010. The vessel in fact left the

port for reaching to the destination. Thereafter exporters have no control
over such accidents which is beyond anybody’s control. Therefore such
events whether within the territorial water or outside shall not affect the
interests of the exporters. ‘

6. In terms of INCOTERMS, the title of the export goods is passed. on

_to the customer once the goods are handed over to the vessel at the port

of loading. Accordingly the overseas customer has remitted the export
proceeds ‘of USD 70856.55 & 76779.26 being the total invoice value of
export goods. The Standard Chartered Bank has also issued the Bank
Realization Certificate (BRC) having realized the said amount. ‘

7. All the above documents have been submitted along with the

rebate claim.

. Submissions:

8. We submitted that the contract for export of goods was on FOB
basis i.e. Free On Board. Accordingly once the goods are handed over to
the Vessel the sale is complete and the owhership / title in the goods is

‘passed on to the customer. This is also in line with International

Contract Terms (INCOTERMS). Accordingly the customer has paid for the
goods in foreign currency though the goods have been destroyed in the
transit. We submit that we have performed the contractual obligation in
this contract and accordingly we are eligible for rebate having earned 'the
foreign exchange for the goods exported which is the basic purpose of
c;:xport. . :

9. We submitted that we are the- members of Federation of Indian
Export Organization (Set up by Ministry' of Commerce, Government of
India). Since many exporters have lost their goods in the captioned
collusion, they have made representation to the FIEQ to take up the
matter to the. Ministry of Finance to provide the necessary relief.
Accordingly the Federation vide their letter NO. FIEO/EP.3(6)/20011
dated 15/04/2011 made representation to CBEC, Ministry of Finance,

New Delhi.. Annexed hereto as Exhibit A is a copy of the said letter. We

being the Two Star Export House also in the process of making a
separate representation to the CBEC in the matter. :

10. We alternatively submitted that if it is considered that goods have
not been exported and the same is destroyed before export; the goods are

eligible for remission of duty. which are mieant for export as hcl@ in the
case of Kuntal Granites Ltd V CCE - 2007 (215) ELT 515 - (Tri Bang).
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Annexed hereto as Exhibit B is a copy of the said judgment. In the
instant case since the goods have been cleared on payment of duty and
the same may be refunded after granting remission of duty for the goods
destroyed in transit in terms of the said-settled law by the Tribunal.

11. We further relied upon the Apex Court judgment in the case of CC S
v Sun Industries - 1988 (35) ELT 241 (SC). The facts of the case were:

! ' 2. On 7th June, 1980 the respondent M/s. Sun Industries of [
Calcutta had shipped 6000 bundles containing 100000 sets of -~ - '
plywood panels for tea chests on the M.V. Mohur Gang. The :
shipment of the said goods was intended for delivery at Colombo i
under claim for drawback on the said goods under Section 75 of the ‘o
Act against shipping bill. On 20th June, 1980 on proceeding to the
voyage after shipment of the goods, the ship developed engine

trouble on the way and returned back and ran aground in Indian .

- & . territorial waters at the port of Paradeep. The fitting stores and

cargo vessel had been salvaged into India under the supervision of f
Port Trust Paradeep. The respondent . thereafler applied for
drawback under Section 75 of the Act. By an order dated 25th
October, 1986, the Assistant Collector of Customs rejected the claim
«for drawbatk on the said goods under Section 75 of the Act read
’ with Section 2(18) and Rule 2(c) of the Customs and Central Excise

Duties Drawback Rules, 1971. Being dissatisfied the respondent

appealed to the Appellate Collector of Customs, Calcutta. By the
order dated 12th February, 1981 the Appellate ‘Collector rejected the
appeal holding that the ship ran -aground in territorial ivaters of
India, therefore, the said goods could: not be deemed to have been
exported. Dissatisfied with the said order the respondent preferred a
revision under Section 131 of the Act. The revision petition was
. thereafter transferred to the Customs Excise and Gold (Control)
Appellate Tribunal, New Delhi. o : :

The Tribunal held that once the goods are handed over to the
vessel, title of the goods passed on to the purchaser, the export having
been completed, they are cligible for duty drawback. In_the instant case
also the goods have been destroyed. within the territorial waters;of India
as happened in the case of Sun Industries. Facts in both the cases are

. gimilar i.e. destroying the goods in territorial water of India. The Apex
Court in the said case held that subsequently the ship decided to sail in
to territorial waters of India is of no affect. Therefore in the instant case
neither the goods have been salvaged nor the same is re-landed in India,
the export proceeds have been realized in foreign currency having the
title of goods passed on to the purchaser., Therefore cven though the
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goods have not passed the territorial waters of India, the rebate is c—ligible
having complied with the other conditions of rebate.

12. We would like to draw your kind attention to the provisions of
Section 41 & 42 of The Customs Act, 1962. The text of the said section is
given below:

SECTION 41. - Delivery of export manifest or export report. — (1) The
person-in-charge of a conveyance carrying export goods shall, before
departure of the conveyance from a customs station, deliver to the
" proper officer in the case of a vessel or aircrafl, an export manifest,
and in the case of a vehicle, an export report, in the prescribed form :

] L g *_ : »* * * [
The person delivering the export manifest or export (2) report shall

at the foot thereof make and subscribe to a declaration as to the
truth of its contents.

[

" If the proper officer is satisfied that the export (3) manifest or export
report is in any way incorrect or incomplete and that there was no
fraudulent intention, he may permit such manifest or report to be
amended or supplemented. : -

SECTION 42, - No conveyance to leave without written order. - (1)
The person-in-charge ofy, a conveyance which has brought any
imported goods or has loaded any éxport goods at a customs station
shall not cause or permit the conveyance to depart from that
customs station until a written order to that effect has been given by
the proper officer. : . '

No such order shall be given until - (2)

i . the fa) person-in-charge of the cbnveyance has answered the
h questions put to him under section 38; -

the provisions of (b) section 41 have been complied with;

the shipping {c) bills or bills of export, the bills of transhipment, if
any, aﬁg s%c?{ )other documen{s ag the proper officer may- require ‘>
have been delivered to him; - :

all duties (d) leviable on any stores consumed in such conveyance,
and all charges and penalties due in respect of such conveyance or
Jrom the persOn-in-cﬁa e thereof have been paid or the payment -
secured by such guarantee or deposit of such amount as the proper
officer may direct;
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. thé (e) person-in-charge of the conveyance has satislﬁed the proper
officer that no penalty is leviable on him under seciion 116 or the
payment of any penalty that may be levied upon him under that
Section hds been secured by such guarantee or deposit of such
amount as the proper officer may direct;

in (f) any case where any export goods, have been loaded without
payment of export duty or.in contravention of any provision of this
Ac é)r any other law for the time being in force relating to export of
goods, - . -

such goods have been unloaded, or (i)

where the [Assistant Commissioner ‘of Customs or Deputy (i}

Commissioner of Customs] is satisfied that it is not practicable to

unload such goods, the person-in-charge of the conveyance has

given an undertaking, secured by such guararitee or deposit of such - .

.amount as the proper officer may direct, for bringing back the goeds

to India. . .

It is evident from the above provisions that Export Manifest was
handed over to the proper officer before vessel ‘leaving the custom
station. On the basis of such manifest it is mandatory on the paft of all
subsequent officers to issue the proper documents required for claiming
the export incentives. We therefore submitted that kindly allow us‘to take
back the documents to custom authorities for getting the endorsements
as pointed out in the deficiency memo.

13. Alternatively we submitted that the refund may be granted by way
of crc_dit to cenvat account instead of refund in cash. - -

14. Alternatively in view of the FIEO representation to CBEC which is
pending for clarification, we requested your goodsélf to keep the matter
in abeyance till the said clarification is issued by the CBEC.

Thanking you

Yours faithfully, . .
For Positive Packaging Industries Ltd

et
(D. W. DESHPANDE])
General Manager ~ Indirect Taxes

Encl: as above.
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BRIEF FACTS OF THE CASE | S

DILLL A A A

E M/s. Positive Packaging Industries Ltd., Village. Ransai, Khopoli
Per;.goad Taluka- Khalapur, District Raigad (hereinafter referred to as “the
asse ggy registered . with Central Excise Department as manufacturer filed
below.mentionedsthe Rebate Claims in Central Excise, Khopoh Division, Raigad

Commissionerate on 09.02.2011.

S. | ARE-1 | Date Goods Exported Value (Rs) | Rebate

No. | No ' claim (Rs)
1 0340 | 25.07.10 | Printed Adhesive Laminated 3531846 363781
' Flexible Packaging Material

for Multi layers in form of
Rolls

Flexible Packaging Material
for Multi layers in form of
Rolls

2 0339 25.07.10 | Printed Adhesive Laminated 3259402 335718

TOTAL | 699499

2. [ During scrutiny'of aforesaid claims it was noticed that:-

(i) There was no endorsement from Customs on the reverse side
of ARE-1s.
(i) There was no endorsement on Shipping Bill from Customs

- (iii) Copy of Méte Receipt not submitted. 3

3. [:ccordmgly above discripencies were conveyed to the assessee vide

Deficiency Memo Cum Show Cause Notice (DM) vide F. No. V-18(Dn. KPL}

RB/4499-4500/10-11 dtd. 20.04.2011 .\Also the assessce was granted personal, '

hearing (PH) on 27:04.2011.

DEFENCE

4. The assessee vide their letter dtd. 27.04.2011 sought
postponement of Personal Hearing on 04.05. 2011, on the ground that they
‘were trying to organize some more document in support of their claim. '

5. | Accordingly, Shri. D. W. Deshpande, General Manager, Indirect
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B P
Taxes appeared for Personal Hearing (PH), on behaif of the assessee, on

04.05.2011. He pleaded that in the instant case the vessel “MSC Chitra” which

was carrying the impugned goods met with an accident in the port area outside
JNPT with MV Khalaja. The ownership of goods, was transferréd to consignee
the mornent goods were loaded on the vessel. The assessee has received
remittance and buyer has got insurance claim. Further, he contended that

P; they are going to submit written reply shortly. He requested for favourable
’ order.
|

6. Subsequently, Shri. D. W. Deshpande, filed written reply vide their
letter Ref. no. PPIL/EXE-012/2011-12 dtd. 06.05.2011 received in this office
on 09.05.2011, wherein it is stated that :-

“(i) Goods were loaded on vessel nomely MSC Chitra at JNPT on 7t
August,2010. Team Global Logistics Pvt. Ltd. issued Bill of Ladiné No. MTD
No. 500130022295 dated 07.08.2010 for both the consignments It is evident
from the Bill: of Lading that freight was payable at Destination by the overseas

CLIstorner

Ei () The Vessel left the port on 7% August,2010. It has been reported that
immediately after leaving the port the vessel colluded with another vessel
namely Khaleeja III on 7t August,2010. The vessel in fact left the port for
reaching to the destination. Thereafter exporters have no control over such
accidents which is beyond anybody’s control. Therefore such events whether
within the territorial water or outside shall not affect the interest of the

exporters,

(iiy) In terms of INCOTERMS, the title of the export goods is passed on to the
customer once the goods are handed over to the vessel at the port of loading.
Accordingly, the overseas customer has remitted the export proceeds of USD
70856.55 & 76779.26 being the total invoice value of export goods. The
Standard Chartered Bank has also issued the Bank Realisation Certificate

{BRC) having realized the said amount.

(ivi We submitted that the contract for export of goods was on FOB basis i.e.
Free on Board. Accordingly, once the goods are handed over to the Vessel the
"' sale is complete and the ownership/title in the goods is passed on to the

customer, This is also in line w1th International Contract Terms (INCO’I‘ERMS}

Accordingly, the customer has paid for the goods in foreign currency though
the goods have been destroyed in the transit. We submit that we have

performed the contractual obligation in this contract and accordingly we are
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? —
eligible for rebate having earned the foreign exchange for the goods exported ~ =

- which is the basic purpose of export.

(v  We submitted that we are the members of Federation of Indian EXport
Organisation (Set up by Ministry of Commerce, Government of India). Since

many exporters have lost their goods in the captioned collusion, they have

made representation to the FIEO to take up the matter to the Ministry of

Finance to provide the necessary relief. Accordingly, the Federation vide their
letter No. FIEQ/EP.3(6)/20011 dated 15.04.‘2011 made representation to
CBEC, Ministry of Finance, New Delhi. Annexed hereto as Exhibit A is a copy
of the said letter. We being the Two Star Export House also in the p;'ocess of

‘making a separate representation to the CBEC in the matter.

(vij We alternatively submitted that if it is considered that goods have not
been exported and the same is destroyed before export, the goods are eligible

for remission of duty which are meant for export as held in the case of Kuntal

Granites Ltd. V/s. CCE- 2007 (215} ELT 515 - Tri Bang). Annexed hereto as

Exhibit B is a copy of the said judgment. In the instant case since the goods
have been cleared on payment of duty and the same may be refunded after
granting remission of duty for the goods destroyed in transit in terms of the

said settled law by the Tribunal.

(viij We further relied upon the Apex Court judgment in the case of CC V Sun
Industries- 1988 (35) ELT 241 (SC)

(viii} It is evident from the prbvisions of Section 41 & 42 of the Customs Act,
1962 that Export Manifest was handed over to the proper officer before vessel
leaving the custom station. On the basis of such manifest it is mandatory on
the part of all subsequent officers to issue the proper documents required for
claiming the export incentives. We therefore submitted that kindly allow us to
take back the documents to custom authorities for getting the endorsements as

pointed out in the deficiency memo.

(ix) Alternatively we submitted that refund may be granted by way of credit

to Cenvat account instead of refund in cash.”

DISCUSSION AND FINDINGS

7.l.‘ | I have carefully gone through both ‘the rebate claims, its-

supporting documents, reply filed by the assessee to the Deficiency Memo
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referred above and oral submissions made during Personal Hearing by the
representative of the assessee. ‘

8. The representative of the assessee has requested to keep the
matter;in abeyance in view of representation dtd. 15.04,.2011 of Federation of
India Export Organisation, New Delhi to the Board (CBEC). However, the case
is already heard and the same can not be kept pending adjudication unless if
fits into the guidelines in this regard. The said guidelines do not cover the seid
situation brought forward by the representative of the assessee. Hence, 1

proceed to decide this case based on evidence available on records.

g, The issue to be decided is that whether assessee is entitled for
Rebate in terms of Rule 18 of Central Excise Rules, 2002 in the situation when

the goods are not ‘exported”.

10. The situation of non-exporting of goods in question has been
clarified by the representative of the assessee during Personal Hearing and in

written submission dtd. 06.05.2011, is that the vessel on which ‘the goods

-covered in both the said Rebate Claims were loaded colluded with another

TN

vessel immediately after leeiring the port. Thus the goods in question were not

“exported”. This fact is further corroborated with the following dlscrepanmes

noticed in both the rebate claims which were communicated to the asessee on
20.04.2011, '

(@) There is no endorsement from Customs on the reverse 31de of ARE- 15
(b) Thereis no endorsement on Shipping Bill from Customs |
{c) Copy of Mate Receipt not submitted.

11. - However, the assessee failed to comply with aforesaid
discrepancies, which conclusively prove that the 'goods in fact were not

exported.

12, © The relevant provisions of statute for grant of rebate are contained

/in Rule 18 of Central Excise Rules, 2002(CER). The relevant portion of said

Rule 18 is reproduced below:-

“ where any goods are exported the Central govl. may by Notification :-
grant rebate of duty paid on such excisable goods ......... »

13." From above, it is clear that in terms of Rule 18 CER, the rebate is

admissible provided the goods are “exported” and not otherwise. AS elaborated



earlier, in the instant case the goods were not eﬁcported” Moreover the A
assessee has failed to produce proof for such export as much as they could not
produce - (a) Mate Receipt, (b) Endorsement of Custom on reverse side of ARE—
1s, (¢) Endorsement on Shipping Bill from Customs.

. :
14. As the goods in question are not “exported”, the rebate thereof is

not admissible to the assessee.

15. In view of the above, I pass the following order:

-ORDER

I reject both the Rebate Claims for Rs. 3,63,781/- and Rs. 3,35 ,718/-
totally amounting to Rs. 6 99,499 / (Rupees Six Lakhs Ninety Nine Thousand
Four Hundred Ninety Nine Only) filed by M/s. Positive Packaging Industries
Ltd. against ARE-1 Nos. 0340 & 0339 both dtd. 25.07.2010, respectively, due’

to non fulfillment of conditions of Rule 18 of Central Excise Rules, 2002,

T
(ABHAY KUMAR) 2705 " ) )
DEPUTY COMMISSIONER,
CENTRAL EXCISE: KHOPOLI DVN.

F. No. V.18 (Dn.KPL)RB/4499/10
New Panvel; the May'2011 P\‘H eate J ;

To, | o LO
M/ s. Positive Packaging Industries Ltd., e '
Village. Ransai, ‘ JEC R BAGAL

: SUBEEINTEHMDENTY
Khopoli Pen Road, | .. ‘f’ . EXGISE,
Taluka- Khalapur, District Raigad eI RANGEE

Copy to:- . (i) Deputy Commr. (Review), C. Ex., Raigad. -
(i}  Deputy Commr. (Audit), C. Ex., Raigad.
(iiij * Supdt., C. Ex., Range Khopoli-II, Khopoli Dvn. He should
' hand over copy of this order to the assessee and forward
' dated acknowledgement thereof to this office
(ivj Master file
(v} Spare.
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EXHIBIT— G-

-
T e h A e L

| | FORM EA-1 , o
(See Rule 3 of the Central Excise Appeal Rules 2001) ™~
FORM OF APPEAL TO THE COMMISSIONER (APPEALS)
UNDER SECTION 35 OF THE CENTRAL EXCISE ACT, 1944

(1) Appeal No......oovvveeiieiiciiiiicii ) IR 2011

(against order-in-original No. RGD/KPL/RC}/3210/11-12
dated 31.5.2011 passed by Dy. Commissioner of Central Excise,
Khopoli Division, Raigad Commissionerate, New Panvel-410 206)

(2}

(3)

(4)

()

(6)

(7)

Name and address of
the Appellant

The Designation and
address of the authority
passing the decision or
order appealed against

Date of communication
of a copy of the order
appealed against

. Address to which the

notices may be sent to
the appellant

i} Description and
classification of Goods

ii) Period of dispute

itij  Amount of duty, if
any mentioned in
item (ii)

iv) Amount of rebate, if
any, claimed for the
period mentioned in
item (ii).

v) Amount of fine imposed

vi) Amount of penalty
imposed

viij Market value of
seized goods

Whether duty or penalty or
both is deposited; if not,
whether any application

Positive Packaging Industries
Ltd -
KM16, Khopoli-Pen road,
Village Ransai,

Khopoli.

Dy. Commissioner -
Central Excise

Khopoli Division

4t Floor, Trifed Tower,
Sector 17, Khandeshwar,
Navi Mumbai- 401 206

12/07/2011

i) Same as Sr. No.2 above

and _

ii) P.K.Shetty, Advocate
C-604, Lakeflorence CHS
Near Gopalsharma School

- Powai, Mumbai-400 076.

Flexible packaging material
falling under Chapter No. 39

July 2010

N.A

Rs.6,99,499/-
(Rs.363781/- & Rs.3,35,718/-)

NA
NA
NA

Not Applicable.
The Appeal relates to rebate of
duty paid for export under Rule



for dispensing with such 18 of CER 2002 - ~n s ~ =~
deposit has been made.

(A copy of the Challan

.under which the deposit is

-made shall be furnished).

(8)  Whether the appellant : Yes
wishes to be heard in
person
{9)  Reliefs claimed in appeal . As claimed in the Memorandum
: of Appeal.

STATEMENT OF FACTS
Positive Packaging Industries Ltd, 16t KM, Khopoli-Pen road,

Village Ransai, Khopoli (herein after referred to as Appeilants) are filing
this 'ap‘peal to quash & set aside the order-in-original No.
RGD/KPL/RC/SZIG/II-IZ dated 31.5.2011 (issued on 11.7.201 1)
passed by Dy. Commissioher of Central Excise, Khopoli Division, Raigad
Commissionerate, Trifed Towers, Sector 17, Khandeshwar, New Panvel-
410 206 (hereinafter referred to as Respondents). Rcspond:nts rejcctc;:d
the fwo rebate claims of Rs.363781/- & Rs.3,35,718/- totaling to
Rs.6,99,499/- on the ground that‘Appellants have failed to submit the
- proof of export in as much as they could not produce mate receipt, ARE-
1 & shipping bills endorsed by Customs. Hereto annexed & marked
Exhibit A. is_the copy of the said order dated 31.5.2011{issued on

11.7.2011).

2. Appellants are engaged in the manufacture of flexible packagingr
material (laminates) 'falling under Chapter sub-heading No.39 of the
Schedule to CETA, 1985. The said manufaémrcd goods are cleared for
dome_stic market as well as exporf. Appellants exported finished goods
under ARE-1 No. 339 & 340 both dated 25.7.2010 to ‘Premium Foods
SPRL, Kinshasa, Democratic ‘Republic of Congo, on ‘FOB basis. Shipping
bill Nos. 8693688 & 8693664 both dated 26.7.2010 were issued for the
said eprrﬁ & the ‘Let Export Order’ was also passed on 27.7.2010 by the
proper officer of Customs. The goods were loaded on the vessel MSC

Chitra at JNPT Port on 7% August 2010 & Bill of Lading No. MTD
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5000130022295 dated 7.8.2010 was issued for both the consignments
by Team Global Logistics Pvt. Ltd. However it has been reported that the

said Vessel, immediately after leaving the port, collided with another

vessel namely Khaleeja III on 7t August 2010. It was reported the said

containers were lost in the accident & the goods could not be salvaged by
the shipping agency. Hereto Annexed & marked Exhibit ? is the copy of

the letter dated 25.2.201 1from the MSC Agency (I) Pvt Ltd.

3. Appellants have informed the overseas customer about the said
loss of goods in-transit after handing 6ver the goods on board. Appellants
alsq claimed fche export sale proceeds as the contract was on FOB basis
and thé ownership of goods was transferred to buyer in terms of
INCOTERMS.. The overseas customer accordingly have reimbursed the
sale proceeds in terms of FOB contract to appellants excluding the excise
duty paid on the goods. Appellants thereafter filed two rebate claims on
9% February 2011, amounting Rs.3,63,781/- & Rs.3,35,718/- totaling to
Rs.6,99,499/- under ARE-1 Nos. 339 & 340 bbth dated 25.7.2010. In
support of the claim the Appellants had submitted copies of ARE-1 duly
signed by the Preventive Officers of Customs, Central excise invoice
evidencing payment of duty, Shipping Bills with order of ‘Let export’
permitted by Customs Officers, Custom Invoice, Bill of Lading & the

Bank Realization Certificate evidencing proof of receipt of sale proceeds

in convertible foreign currency covering both the containers, Hereto

annexed & marked Exhibit C collectively are the copy of the said two

rebate claims.

4. Appellants however received the Deficiency Memo cum show-cause

notice dated 20.4.2011, pointing out that:

a) No endorsement from Customs on the reverse side of the ARE-1.

b} No endorsement from Customs on the shipping bill.

c) Copy of the mate receipt not submitted.
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***

Appellants were also directed to appear before Deputy Commissioner of

Central Excise on 27.4.2011 in the matter. Hereto annexed & marked ‘

Exhibit D is the copy of the said Deficiency Memo Cum show-cause

notice dated 20.4.2011.

5. Appellants appeared for personal 'héaring in the matter on

4.5.2011 wherein they have made the following submissions:

1) the goods were loaded on vessel MSC Chitra on 17th August
2010. Team Gloﬁal Log_istic Pvt. Ltd. The shipping agency
also issuec_i a Bill of Lading for the sai_dl consignments, Once
the vessel left the port, Appellants have no control over such
acr;idents & in terms of FOB contracts, the ownership in
goods transferred to overseas buyer & contractual obligation
is complete once tﬁc goods are shipped on Board.

ifj  Appellants have collected the ‘sale proceeds from the

_ ox}erseas buyer in foreign exchangé for the goods exported in
terms of FOB contract & the goods destro.yed in transit haé
no relevance for the payment of rebate.

i)  a representation has been made by the Federation of Indian

Export Organisation (FIEQO- Set up by the Ministry of

Commerce, Govt. Of India} for waiver of duty on the goods’

lost in the said .accident & therefore the rebate claim may be
kept pending. |
Hereto annexed & marked Exhibit E is a copy of the written submission
dated 9.5.2011 and FIEO representation made to CBEC for waiver of

duty on the goods lost in the said containers, filed by appellants

subsequent to the hearing,

6. Appellants, however, surprised to receive the order—in-original

rejecting both the rebate claims amounting to Rs. 6,99,499/- on ground |

that goods are not exported. Aggrieved with the said order Appellants are
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filing this appeal on the following grounds each of which are urged
without prejudice fo one another.

GROUNDS OF APPEAL
7. Respondent erred in rejecting the febate claims in spite of
submitting the Bank Certificate of Export Realization’ evidencing the
éxport of goods & receipt of export sale proceeds in foreign ex‘chax_lge.
Though the said cerﬁiﬁcatc was enclosed to the rebate claim, Respdﬁdent
merely brushed aside the said submission of the Appellants.
Respondents also erred in simply stating that for payment of rebate
under Rule 18, Export is a pre-cl'ondition to be fulfilled. Appellant submit
that goods have been exported under FOB contract which stipulates that
the responsibility of the exporter is to handover the goods on board the
vessel. Under the International Contract Terms (INCOTERMS), once the
‘goods are-handed over to the ship, the title in goods is ‘transferrf‘:d to the

customer & any loss in transit is sole responsibility of the overseas

buyer. In the instant case the goods were exported under FOB terms &

the export proceeds are also realized in foreign excharige. These complies .

the condition of rebate which basically casts obligation on the exporter to
collect the 'export proceeds in foreign exchange for the goods exported.

Once the said condition is complied with, rebate on the said goods

. cannot be denied & therefore the order of Respondent is liable to be

. quashed & set aside.

8. Respondent erred in his findings that the customs officer has not

signed on the ARE-1. Appellants submit that it is factually incorrect as

observed from the reverse side of the ARE-1 annexed above that the

Jurisdictional central excise officers have signed the ARE-1 at the time of -

stuffing the container at the factory & the said ARE-1 is also, signed by
Customs Preventive dfficers at the Port of Shipment. More over the
shipping bill issued for the said containers also contain the ‘Let Export

Order’ passed by the Officers of Customs. The goods have been handed

50
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over to shipping agency namely Team Global Logistics Pvt. Ltd who have
issued the Bill of Lading No. MTD: 500130022295 dated 7.8.2010.
Respondent s1mp1y ignored all the above documentary evidence avallable
on records & rejected the claim only on the ground that ARE-1 not
signed by the Customs. Therefore the order of Respondents is hable to be

quashed & set aside & the rebate has to be paid to the AppTellant.

9. Respondent ignored the fact that the issue reiates to the export of
goods which have been shipped in the said ill-fated vessel i.e. MSC
Chitra which met with an acctdent. The members of Federation of Indian
Export Organization (FIEO- Set up by the Ministry of Commerce, Govt.
of India) have made the representation to the CBEC, Member, Central
Excise for waiving the Central Excise duty on the goods exported through
the said vessell which have been lost. It was informed that there were
more than 100 exporters and some of the exporters have been granted
remission of duty on the goods lost in the said Vessel i.e. MSC Chitra.
This amounts to granting of duty waiver on the goods lost in the said
container in Which case, the Appellants will automatically become eligible
for rebate of the duty paid on the said export goods. Appellants cannot be
- singled out by rejecting the refund clalm while other exporters have been

i v oo e

extended the benefit of duty remission on the goods lost

10. -A.ppellants submit that in view of the representation made to CBEC
for waiver of duty on the goods lost in the said contsiners, Appellants
requested the adjudication authority to keep the claims under hold till
~the clarification by CBEC, New Delhi. However this request of appellant
was not considered by the adjudicating authority. Instead rejected the
claim rnerely' on the ground tnat the goods are lost within Indian
territorial waters and hence there is no export. Therefore the order of |
Respondents is liable to be qtlashed & set aside & the rebate claim is

required to be settled without any delay.
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11. Respondent erred in rejecting the rebate claim on the ground ihat
the goods are lost within the Indian Territorial Waters and hence goods
are not exported, consequently no rebate. Appellants submit that the

goods have been handed over to the shipping agency on 27.7.2010 and

the ‘Let export orders’ were also issued on 7.8. 2010. Under ‘FOB

Contract’ the owﬁership in goods passes to the buyer immediately on
handing over the goods on board and in the presen't case the-goo_cfs have
been handed over to the shipping agency on 27.7.2010 itself who have
issued the Bill of Lading confirming goods én Board. The overseas
Customef, in terms of FOB contract, accepted the loss of goods and
remitted sale proceeds in convertible i;oreign exchange for the goods lost
in trénsit. In terms. of rule 18lrcad with relevant nptiﬁcation, even if the

export is made, unless the sale proceeds are realized from the overseas

customer, the‘rebate claim is not payable and if paid already, the same is

required to be refunded by the assessee. In the instant case due to
collusion of ship which is beyond the control of human being, the goods
have been lost in transit, on board. Simply sticking to the technical
terminology i.e. ‘non-crossing of border of Indian territorial waters by the
export goods’ and ignoriﬁg realization of sale proceeds defeat the purpose
of export. Main purpose of allowing the incentive in respect of export is to
earn con\{ertible exchange for the country that has been achieved by the
appellant. Since the sale’ proceeds were realized in view of the FOB
contracts anci appellants have produced the Bank Realization Certificate
(BRC) the appellants are legally eligible for the export incentive by way of
rebate, Appellants. therefore submit that realization of Sale proceeds in
foreign currency is a condition precedent to rebate claim which has been
fulfilled by the Appellants lin the present case. Therefore the Appellants

are legally eligible for the rebate ciajm which is required to be paid

immediately.
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12. Appellants crave leave to add, alter and/or delete any of the

submissions made herein above before or at the time of personal hearing.

13, Appellants wish to be heard in person before the appeal is finally '
disposed off.

RELIEFS CLAIMED
~ In view of the aforesaid grounds, Appellants pray that:
a. the order of Respondent be quashed & set aside.

b, Résp'ondent be directed to settle the rebate claim with

interest at the prescribed rate till the same is settled.

C. Any other relief that may be deemed necessary & fit under

the circumstances of the case be granted.

" APPELLANTS

Posilive Fackaging Industtiay L,
Flaxitdes Divisiop
A ura-(f JoFk
Ahurag Joshi | _
Generat Managar {Accounts & Excise)

. VERIFICATION

1, Anurag Joshi, the authorized signatory of the appellant, do
hereby declare that what is stated above is true to the best of my

information & belief..

Verified today 5t day of September 2011.

APPELLANTS

rositve Packaging Induytiieg Lid,
Flzxblag Division *

LR urag Joshi " ,-J

Genersl Managor (Accounts & Excise)
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FEDERATION OF INDIAN EXPORY @E%@AE‘%E%AW@NS Bt kams

(SET UP BY MINISTRY OF COMMERCE, GOVERNMENT OF INDIA)

NIRYAT BHAWAN, RAO TULA RAM MARG, OPP. ARMY HOSPITAL RESEARCH & REFERRAL
NEW DELHI - 110057 (INDIA) ¢ TEL: +91-11-46042222, 26150101- 04 ¢ FAX:+91-11-26148194
E-mail : fieo@airtelmail.in |/ fieo@nda.vsnl.net.in ¢ Website: http:/fwww.fieo.org

No. FIEO/EP.3(1)/2011 February 1, 2012

The Director (Customs)

Central Board of Excise & Custom
Ministry of Finance '
North Block

New Delhi — 110 001

Dear Sir,

We invite your kind attention to a representation dated 10™ January, 2012
from M/s. Positive Packaging Industries Limited, Mumbai addressed to the
Chairman, CBEC, wherein a request is made for sanction of rebate and other export
benefits on the destroyed goods shipped per vessel MSC Chitra sunk in Bombay
Coast. A copy of the letter is enclosed for your ready reference.

As per the details/documents submitted with the representation and in view of
the fact that full export proceeds have been realized against the destroyed goods, as
stated therein, the request of the exporter appears to be reasonable and merit
consideration, -

We shall be grateful for an early decision in the matter.

Thanking you,

Yours faithfully,
Sd/-

( HC Pant)
: Joint Director
Enel. As above

\/c‘.c. M/s. Positive Packaging Industries Limited, 202, Great Eastern Summit, A-
Wing, Plot No. 565, Sector 15, CBD Belapur (E), Navi Mumbai -- 400 614

inf Director
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DiRECTORATE GENERAL OF EXPORT PROMOTION
Deptt. of Revenue, Ministry of Finance, Govt. of India

HOTEL JANPATH, NEW DELHI -110 001 .
EPABX No.:-23344616, 23344622, Fax No:-233446 14/ 560.

18/Jan. /2012

OFFICE MEMORANDUM
_ ,

Sub: Rebate on gdods exported per Vessel MSC Chitra in August 7,
2010 in Mumbai coast- clarification reg,

Encls: As above (25 pages) , "
N Y g
(MK Arora)
Add]l, Director

Shri Sandeep M Bhatnagar
Joint Secretary {Customs),
CBEC, North Block,

New Delhi. :

/// .
\/ Copy for information to:

Shri W D Deshpande,

General Manager,

M/s Positive Packaging Industries Ltd.,
202, Great Eastern Summit, A-wing,
Plot No.56, Sector 15, CBD Belapur (E),
Navi Mumbai-400 614.
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To
Chairman

Central Board of Excise & Customs

Ministry of Finance, Dept of Revenue

North Block, New Delhi 110 001
Dear Sir,

Sub: Rebate on goods exported per Vessel MSC Chitra in -
‘August 7, 2010 in Mumbai coast-Clarification reg.

Your goodself may be aware that a cargo vessel MSC Chitra met with an
accident immediately after leaving the Mumbai Coast on 7 August 2010. It has
been reported that immediately after leaving the port the vessel colluded with
another vessel namely Khaleeja III on 7t August, 2010 and sunk. The salvage
operations were underfaken for several days, however onlj partial quantity of
goods could be salvaged. The shipping companiés/ steamer agents declared
thereafter that the balance goods as lost. Hereto annexed & markéd Exhibii; Ais
the copy of the Standing Order No, 43/2010 dated 13/08/2010 issued by the

Commissioner of Customs (Export), JNCH, Nhava Sheva, Navi Mumbai.

2. We are the manufacturers of flexible packaging material falling under
chapter 39 of CETA 1985 and exporting substantial part of our preduction. We
had exported the finished goods uﬁder ARE-1 No 339 (Custom Invoice No.
15322) and ARE-1 No 340 (Custom Invoice No. 15321) both dated 25/07/2011
under claim of rebate tolPreinium Foods SPRL, Kinshasa, Democratic Republic of
Congo. The Range Superintendent supervised the container stufﬁng, verified the
documents, allowed the export and post export issued Duty Paying Certificate for
excise duty paid on said export consignments, The said goods were exported vide §
Shipping Bill numbers 8693688 and 8693664 both dated 26/07/2010. Nature of
consignment as mentioned on the said shipping bills was ‘FOB’. Hereto annexed
and marked Exhibit B is collectively copies of ARE1, customs invoice, shipping

bills etc.

REGD. OFFICE : 96, JOLLY MAKER CHAMBERS NQ 2, 225, NARIMAN POINT,
MUMBAI 400 021, MAHARASHTRA, INDIA,
TEL : + 9122 3001 1700 FAX : + 91 22 2202 3774
E-mail ; positive@positivepackaging.com
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In terms of INCOTERMS, the title of the export goods is passed on to the
customer once the goods are handed over to the vessel at the port of loading,
Accordingly our overseas customer has remitted the eprrt prloceeds of USD
70856.55 against Custom Invoice No. 15322 & USD 76779.26 against Custom
.Invoice No. 1.5321 being the total invoice value of export goods. The Standard
Chartered Bank has also issued the Bank Realization Certificate (BRC) having
realized the said amount. Hereto annexed and marked Exhibit C is copy of said
BRC.

4, It has always been the Governments policy to promote export of the goods
and services to earn foreign exchange for the country. In the instant case we
have since earﬁed the foreign exchange for the country, the legitimate rebate,
DEPB and FMS benefit should have been granted. When the objectives of exports
are already met, legitimate benefits due to the exporter shall be granted. We are
put to great loss if our rebate, DEPB & FMS claims on the export of said goods

are rejected.

5. In view of the aforesaid reasons, we request 'the- Hon'ble Board of Central
Excise & Customs that a clarification may be issued for sanction of rebate of
duty, DEPB & FMS benefit on the goods lost in accident of cargo vessel MSC
chitra considering the facts that the exporters do not have any control on such
event. We, thefefore, request your good selves to look into the matter and shall
be thankful if you issue necessary instructions so that the same is implemented

uniformly for all the exporters affected by the said fatal accident.

Thanking You-

For Positive Packaging inds ltd

A
(D. W, DESHPANDE) -

i‘

General Manager - Indirect Taxes

Encl: Copies of above referred documents

REGD. OFFICE : 98, JOLLY MAKER CHAMBERS NO 2, 225, NARIMAN POINT,
Spfle | MUMBAI 400 021, MAHARASHTRA, INDIA.
Rk B . TEL : +9122 3001 1700 FAX : + 91 22 2202 3774

E-mail : posi!iva@posr’iivepackaging.com
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POSITIVE 202 GREAT EASTERN SUMMIT, A- WINGUR EE)L( + g: g% ggg : :3‘333
PLOT NO. 58, SECTOR 15, CBD BELAPUR (E}, +
PACKAGI NG NAVI MUMBAI - 400 614, ( E-mail ; positive@positivepackaging.com
| N D U STPE Es MAHARASHTRA, INDJA. - WEB : www. positivepackaging.com
LB MITED :
. Name of the unit : Positive Packaging Industries Ltd

66

;

2. Address : 1 3rd Floor, Great Eastern Summjt,
| | - A Wing, Plot No. 56, Sector 15,

CBD Belapur East,
Navi Mumbai 400614.
Maharashtra.
Phone: +91 22 3921 1436,
Mobile: +91 99167771601

3. ‘Manufacturing activities . : Flexible Packaging Material

4, Factory Adress | | : Village Ransai, KM 16,

| Khopoli - Pen Road

Khopoli. Talu}_cé Khalapur

District Raigad

Maharashtra
5. Commissionerate : Raigad, Maharashtra.
6. Division ' : Khopoli
7. Registration No. 1 AAACP28360XM002

REGD. OFFICE : 98, JOLLY MAKER CHAMBERS NO 2, 225, NARIMAN POINT,
MUMBAI 400 021, MAHARASHTRA, INDIA.
TEL - +9122 3001 1700 FAX © + 91 22 2202 3774
E-mail : positive@positivepackaging.com
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Positive Packaging Industries Ltd. - Flexibles Division

Village Ransai, KM. 16, Khopoli - Pen Road,
) Khopoli - 410 203, Maharashtra, India,
Tel.: 491 - 2192 - 391300, Fax; +91 - 2192 - 391310

Email: factory@positivepackaging.com, Web: www.positivepackaging.com

PPIL/CBD/2013/PG /250713 25th July 2013

To

The Section officer (RA)

Govt of India (Ministry of Finance)
Department of Revenue

Hudco Vishala Building

14 B- wing, 6t Floor,

Bhikaji Cama Place

New Delhi 110 066

...‘_'_I:l ;_7?:' {;:*F | ‘
Dear Sir, e % Vﬂ

Sub]ect Revision Application against OIA no U§j_27 1/ RGD/ 2012 date&sr
25.04.2012 {F No : 195/686/12-RA) ‘
‘Ref : Your letter dated 08.05.2013

ggﬁg“"rw o

| {"’JW/.?O:B
\ Rl By N 5. /

This is with reference to your above letter intimating us to submit the Order
in Original & Order in Appeal after affixing the court fees stamp on 0/O0,
O/A, RA.

We are enclosing the following OIO, OIA 8 RA after affixing the court fee
stamps.

1. OIO no: RGD/KPL/RC/3210/11-12 dated 31.05.2011
2. OIA No: 271/RGD/2012 dated 25.04.2012
3. RA application dated 10t: July 2012

We request you to kindly acknowledge the receipt of the same and allow for
an early hearing in this matter. .

Thanking you,

Yours Sincerely

For Positive aging Industries Ltd

4

P &opalan .
General Manager - Indlrect Taxation

’ Registered Office: Positive Packaging Industries Ltd.
98, lofly Maker Chambers No. 2, 225, Nariman Point, Mumbai - 400 021, Maharashtra, india.
Tel.. +91- 22 - 30011700, Fax: +91- 22 - 22023774
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GOVERNMENT OF INDIA

MINISTRY OF FINANCE
DEPARTMENT OF REVENUE

(R.A. UNIT) '
Hudco Vishala Bldg. 14-B-

Wing, 6 Floor, Bhikaji Cama Place
New Delh-110 066.

’ The dated
M / 8% fwe Zz y, kgf_,-k;,. S oSO Sy Cod WS?’ )
b ‘:V) /(; kz\d /34"‘@ - /e’,h é{i""{_d}
(7 illa f‘é’ : /g Q. t-,"{h/l( Lot a“]a'z"-éf'

To,

Subject: Customs / Central Excise Revision Application against Order-in-Appeal No.

791) RSP ) 27 L dated S 9- /2~ passed

by the Commissioner of Customs/Central Excise (Appeals), in the case of

wsssi A Ao : Reg
i

{ am directed to refer to your Revision Application No. )
. Dated fe 312 against the Order-in-Appeal Number cited in the above subject. Your application
has been provisionally accepted and registercd vide filc reference number given on the top of this
Yettez. This reference number should invariably be quoted while corresponding in firture

2. The registration can be mad¢ final only on your submitting the following documents(Ticked)
within a period of 15 days of receipt of this letter, failing which the same shail be.dismissed as
non-maintainable without any further reference:- _

i TR-6 Challan :

2 The Order-in-Original No. dated

Passed by the Asst./Dy./Joint/Additional Commissioner of C Ex/Cus

3 The Order-in-Appcal No. dated

passed by the Commissioner (Appeals),C. Ex./Cus

4 Your Demand Draft No. : dated

for Rs. 200/1000 is retuned herewith. Plcase furnish the fee under TR-6

Challan (Instructions enclosed). _

5 Application for condonation of delay. RA is filed after delay of ........ months/days and is

‘time- barred’. '
6. Evidence of receipt of Order-in-Appeal No. dated
7. Proper Vakalatnama / Authorization letter.

\/ Court fee stamps of Rs. 1 each to be affixed upon 0/0, O/A, RA.

Y,our faithfully,
Abm Lot A
(KIRANLAKRA) ¢ 37 17
SECTION OFFICER (RA)

———



" Positive Packaging Industires Ltd -

C MUMDAL e Appeilant_

- V/s

Revision Application No..........

B

Finance, New Delhi.
In the matter of

Filed by:

Dy.Commissioner of Central Excise

Before Joint Secretary, R.A Unit, Government of India, Ministry of ((H

Khopoli DiviSion.......c.eveiieieeeeenerienerocnenes Respondent
INDEX.

Sl. No | Exhibit Description -fage Nos.
1 - Form 8 duly filled in along with statement 1to 9
of facts and Grounds of apﬁlication.

2 A Copy of order-in-appeal 10 to 15
No.US/271/RGD/2012 dated 25.4.2012 -'

3 B Copy of letter dated 25.2. 2011 confirming 16
the total loss and no trace of containers
lost in the accident.

4 Cl & C2 |Copy of rebate claims filed by the| 17 to 42 '

| appellants R

5 D Deficiency memo cum show cause notice 43
dated 20.4.2011

6. E Written submission of appellants dated ! 44 to 49
9.5.2011.

7 F Copy of order-in-original dated 31.5.2011 ) 50 to 55
passed by Dy. Commissioner of Central
Excise Khopoli Division.

8 G Copy of appeal filed before Commissioner | 56 to 63
(Appeals)

9 H Copy of representation sent to CBEC by| 64 to 68
appellants and the various . Trade
Associations.







FORM NO. E.A.-8 | i

[Rule 9 of the Central Excise {Appeal) Rules, 2001]

. o A -

Form of Revision Application to the Central Government under Section
35EE of the Central Excise Act 1944.

Revision Application No..........

1 {Name and- address of the Positive Packaging Industries Ltd,

applicant. KM 16, Khopoli-Pen road,
Village Ransai, Khopoli

2 | Address of the Commissioner Commissioner of Central Excise
(Appeals) (A) Utpad Shulk Bhavan Sector E,
‘passing the order against which Bandra Kurla Complex, Bandra
the revision application is filed. (E), Mumbai-51

3 {The number and date of the order. O-I-A No. 271/RGD/2012 dated

. 25.4.2012

4 | Date of communication of the 3.5.2012
order .

5 | Designation and address of the Deputy Commissioner of Central
adjudicating authority against Excise, Khopoli Division, Trifed
which the order has been passed Towers,
by the Commissioner (Appeals) Sector 17, Khandeshwar,

New Panvel

6 | Address to which Positive  Packaging Industries
notices /communications. may be Ltd, KM 16, Khopoli-Pen road,
sent to the applicant. Village Ransai, Khopoli

& v

P.K. Shetty, Advocate S
F-160, 1st Floor, Dreams Mall,
L.B.S. Marg, Bhandup (West)
Mumbai-400 078

7 | Whether the appellant wishes to |: | Yes
be heard in person |

8 | (i) Description of classification of | | Flexible Packing Material falling
goods under Chapter 39 of CETA 1985
(ii) Period of dispute July 2010
(ili) Amount of duty, if any, NA .
demanded for  the period
mentioned . in
item (ii) _

(ivy Amount of refund, if any,]:|Rs.6,99,499/-

claimed for the period mentioned | | (Rs.3,63,781/-8& Rs.3,35,718/-)
o -| (Rebate) '

item (1) _

{(v) Amount of fine imposed NA -

(vi) Amount of penalty imposed NA

(vii) Market value of seized goods NA

9 | Whether duty or penalty, if any, |: | Not Applicable.
has been  deposited (a The Appeal relates to rebate of
copy/extract of the h

duty paid on export under Rule 18
challan/account-current, as the f CER 2002
case may be, under which the 0
deposit is made, shall be
furnished)
10 As per grounds of Appeal

Relief claimed in application
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Statement of fagts ' . 2

R S

Positive Packaging Industries Ltd, KM16, Khbpoli-Pen Road, Village
Ransai, Khopoli (hereinafter referred to as ‘Applicants’) are filing this Appeal
to quash & set aside the Order-in-Appeal No. 271/RGD /2012 dated
25.4.2012 upholding the Order-in-Original RGD/KPL/RC/3210/11-12 dated
31.5.2011 passed by Dy. Commissioner of Central Excise, Khopoli Division,
Raigad Cornmissionerate, Trifed Towers, Sector 17, Khandeshwar, New
Panvel-410 206 . Commissioner (Appeals) rejected the two rebate claims -of
Rs.363781/- & Rs.3,35,718/- totaling to Rs.6,99,499/- on the ground that
Applicants have failed to comply with the conditions of Rule 18 read with
Notification No. 19/2004 CE(NT) dated 6.9.2004 in as much as the goods
have not actually exported & therefore grant of rebate of duty paid does not
arise. Hereto annexed & marked Exhibit A is the copy of the said order-in-
appeal dated 25.4.12. R

2. Applicants are engaged in the manufacture of flexible packaging
material (Laminates) falling under Chapter sub-heading No.39 of the Schedule
to CETA, 1985. The said manufactured goods are cleared for domestic market
as well as export. A-pplicants exported their finished goods under ARE-1 No.
339 & 340 both dated 25.7.2010 to ‘Preniium Foods SPRL, Kinshasa,
Democratic Republic of Congo, on FOB basis. Shippiﬁg bill Nos. 8693688 &
8693664 both dated 26.7.2010 were issued for the said eprrt & the TLet
Export Order’ was also passed on 27.7.2010 by the proper officer of Customs.
The goods were loaded on the vessel MSC Chitra at JNPT Port on 7t August
2010 & Bill of Lading No. MTD 5000130022295 dated 7.8.2010 was issued for
both the consignments by Team Global Logistics Pvt. Ltd. However it has been
reported that the said Vessel, immediately after leaving the port, collided with
another vessel nafnely Khaleeja III on 7th August 2010, It was reported by the
shipping company that the said containers were lost in the accident & could
not be salvaged by the shipping agency. Hereto Annexed & marked Exhibit B
is the copy of the letter dated 25.2.2011 from the shipping agency.

3. App'licanté have informed the overseas customer about the said loss of

"goods in-transit after handing over the goods on board. Applicants also

claimed the export sale proceeds as the contract was on FOB basis and the
ownership of goods was transferred to buyer in 'termé of INCOTERMS. The
overseas customer accordingly have remitted the sale proceeds in terms of
FOB contract to Applicants excludihg the excise duty paid on the goods.

Applicants thereafter filed two rebate claims on Oth February 2011, amounting
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Rs.3,63,781/- & Rs.3,35,718/- totaling to Rs.6,99,499/- ﬁnder A-REal-Nog.
339 & 340 both dated 25.7.2010. In support of the claim the Applicants had
submitted copies of ARE-1 duvly signed by the Preventive Officers of Customs,
Central Excise invoice evidencing payment of duty, Shipping Bills with order
of ‘Let export’ permitted by Customs Officers, Custom Invoice, Bill of Lading &

Q°

the Bank Realization Certificate evidencing proof of receipt of sale proceeds in '

‘convertible foreign currency covering both the containers. Hereto annexed &

marked Exhibit C1 & C2 collectively are the copy of the said two rebate

claims.

4. ‘Applicants however received the Deficiency Memo cum show-cause
notice dated 20.4.2011, pointing out that:

a) No endorsement from Customs on the reverse side of the ARE-1

b) No endorsement from Customs on the shipping bill

c) Copy of the mate receipt not submitted |
Applicants were also directed to appear before Deéputy Commissioner of
Central Excise on 27.4.2011 in the matter. Hereto annexed & marked Exhibit

D is the copy of the said Deficiency Memo Cum show-cause notice dated
20.4.2011.

S. Applicants appeared for personal hearing in the matter on 4.5.2011

wherein they have made the following submissions:

i) the goods were loaded on vessel MSC Chitra on 17t August 20 10,
Team Global Logistic Pvt. Ltd. The shipping agency also issued a
Bill of Lading for the said consignments. Once the vessel left the
port, Applicants have no contro! over such accidents & in terms
of FOB contracts, the ownership in goods transferred to overseas
buyer & contractual obligation 1is complete once the goods are

shipped on Board.

ii) Applicants have collected the sale proceeds from the overseas
buyer in foreign exchange for the goods exported in terms of FOB
contract & the goods destroyed in transit has no relevance for the

payment of rebate.

i) a représentation has been made by the Federation of Indian
Export Organisation (FIEO-Set up by the Ministry'df Commerce,
Govt. Of India) for waiver of duty on the goods lost in fhe said
accident & therefore the rebate claim fnay be kept pending.

Hereto annexed & marked Exhibit E is a-copy of the written submission

dated 9.5.2011 filed by Applicants subsequent to the hearing.




6. Appellants, However surprised to receive order in original passed by |
Dy. Commissioner without going into the merits of the case rejecting the
rebate claims vide OlO No. RGD/KPL/RC/3210/11-12 dated 31/05/2011
on the ground that goods are not exported. Hereto annexed & marked

exhibit F is the copy of the said order-in-original dated 31.5.2011.

7. Aggrieved with ‘the said order-in-original rejecting the rebate claims
applicant filed appeal before the Commissioner (Appeals), Mumbai Zone Il

on the following grounds:

i. The overseas buyer released the payment of goods exported in

foreign currency being condition of contract as FOB.

11, ARE-1 is signed by ‘the Custom Officer, LET Export order

passed by the Custom Officer & Bill of Lading issued by
Shipping Agency. )

iil. Representation made by Federation of Indian Exporters
Organization (FIEQ).

iv. ‘Non crossing of border of Indian territorial waters of the export
goods’ is only a procedural requirement. Main purpose of
allowing the incentive in respect of export is to earn convertible
Foreign exchange for the country that has been achieved by
the aﬁpellant.

Hereto annexed and markéd Exhibit G is the copy of said appeal.

8.  The Commissioner (Appeals) grant.ed personal hearing on
08/02/2012. The Applicant reiterated the submissions advanced in the
appeal. Applicants, however, surprised to receive the Order—in-Appeal
rejecting said rebate claims amounting to Rs. 6,99,499/- on ground that
goods are not physically exported. Aggrieved with the said order Applicants
are filing this appeal on the following grounds each of which are urged

without prejudice to one another.
GROUNDS OF APPEAL

9. Responden.t ‘erred in rejecting the rebate claims in spite of submitting
the ‘Bank Certificate of Export Realization’ evidencing the export of goods &
receipt of expoft sale proceeds in foreign exchange. Though tlfle said certificate
was enclosed to the rebate claim, Respondent merely brushed aside the said
submission of the Applicants. Respondents also erred. in simply stating that
for payment of rebate under Rule ‘18, Export is a pre-condition to be.fulfilled.

Appellant submit that goods have been exported under FOB contract which
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stipulates that the responsibility of the exporter is to handover the goods Free
On Board (FOB). Under the International Contract Terms (INCOTERMS), once
the goods are handed over to the sﬁip, the title in goods is transferred to the
customer & any loss in transit is sole responsibility of the overseas buyer. In
the instant case the goods were exported under FOB terms & the export
proceeds are also realized in foreign exchange. This complies the condition of
rebate which basically casts obligation on the exporter to collect the export
proceeds in foreign exchange for the goods exported. Once the said condition
is complied with, rebate on the said goods cannot be denied & therefore the

order of Respondent is liable to be quashed & set aside.

10. Respondent erred in rejecting the claim only on the ground that the
goods have actually not exported. Respondent failed to appreciate that the
goods have actually been taken on board in the ship & the necessary Bill of
Lading is issued by the shipping agency & the ship was physically moved from
the port. Any accident beyond this point is not within the control of the
exporter and the obligation of the exporter in terms of FdB seizes once the
goods are shi}ﬂped on board. There is no dispute to the fact that necessary
duty has been paid on the said goods & a certificate is issued by
Superintendent of Central Excise verifying the said duty payment details. As
an exporter the Applicants have completely discharged their obligation on
their part & therefore the burden of duty paid on the said goods exported
~ should not fall on the exporter having completed & discharged the obligation

on their part. Therefore the order of Respondent is liable to be quashed & set

aside.

11. Respondent erred in travelling beyond the findings recorded by the
original adjudicating authority & extended a totally new finding in his order.
Adjudicating authority rejected the rebate on the ground that there is no
‘endorsement of the customs officers on the reverse side of the ARE-1,
Shipping bill & copy of Mate receipt is not submitted. This is the only finding
by the adjudicating authority in rejecting the said rebate claim. However,'
Commissioner (Appeals) failed to extend his in'dependent finding on this order
but' traversed beyond the -ﬁnding of the adjudicating authority. The
Commissioner (Appeals) simply rejected the appeal filed by the Appellants on
the grounds that the goods have not been exported. In the present case
though the goods have been lost after the vessel left the port, the Appellants
have recovered thé sales proceeds in the convertible foreign exchange &
therefore the rebate is legally eligible to the Appellants. Commissioner

(Appeals) failed to consider, the said substantial submission of the Appellants




&
& therefore the order of the Commissioner (Appeals) is liable to be quashed &

set aside.

13. Commissioner (Appeals) erred in rejecting the claims only by relying
upon the word ‘exported’ used in the text of Rule 18, Notification No.
.19/2001-CE(NT) dt 06/09/2004 & para 8.4 under Chapter 8 of the CBEC
Man.ual. Applicant submits that the rules, notifications and manuals have
been framed by keeping in mind cxp.ort in the normal situation. In the instant
case relates to accidental loss of export goods which requires different look at
rules framed. While interpreting the literal meaning of the words used in text
of the rule, notification, the intention of law needs to be considered. In the
instant case it cannot be said that goods have not been exported. Physically
the goods have been cleared from the factory under supervision of Central
Excise Officer by lollowing all the procedures laid down for export. The export
was on FOB terms. Therefore the sale was complete and the ownership of
goods was transferred to buyer once the goods were delivered on board for
delivering the goods to overseas buyer. This was for this réason that after the
accident, the overseas buyer could send the proceeds of export goods. Since
the goods were not been found by any of the agencieé appointed for that work,
it can be very well said that it has crossed Indian territorial waters and

therefore the export is complete. Under the circumstances whether the

accident takes place within the territorial water or outside the territorial water »

doesn’t make any difference so far as the export proceeds in convertible
foreign exchange is received in India. However if the accident would have
happened outside the territorial waters, the claims would have been allowed
without any hesitation in spite of all other things remain same. Therefore
Intention of rule, notification and supplementary instructions in the manual,
as relied upon by the Commissioner (Appeals) for rejecting the claim is
certainly not to deny legitimate claims. Therefore since the export proceeds
have been reéeived in convertible foreign currency, the legitimate export
incentive should be allowed to the exporter. On this ground alone the

impugned order is required to be quashed or set aside.

14.  The Commissioner (Appeals) erred in rejecting the claim relying upon
the definition of word ‘export’ as given under Section 2(18) of the Customs
Act, 1962. The word ‘export’ has been defined as ‘taking out of India to a place
outside India’. The applicant submits that the goods were removed from the
factory and loaded on the ship for taking the same to a place outside India.
The definition doesn’t envisage that goods must reach in the hands of
overseas buyer. However because of accident, goods did not'-reach the -

destination. Despite the accident, the ownership of goods was transferred to




the overseas buyer, export was complete and therefore the overseas bl.i‘y'e‘r7
claimed the insurance and remitted the proceeds in convertible foreign
currency. The inference of the definition of ‘export’ as drawn by the
Coinrnissioner (Appeals} is therefore wrong and is not capable of handling the
situation of accident. Therefore the order of commissioner (Appéals) liable to

be quashed & set aside.

15.  Commissioner (Appeals) erred in rejecting the rebate claim without
considering the various representation made by the Federation of Indian
Export Organisation & the Chairman of CBEC to issue necessary directions &
clarification so that the exporters are not put to financial loss for no mistake
of theirs. Appellants have also directly written to CBEC requesting to consider
their case in view of the recovery of sale proceeds in convertible foreign
exchange. Hereto annexed & marked Exhibit H is the copy of the letter dated
16.1.2012, addressed to CBEC from Paper Film & Foil Converter Association,
Mumbai, Federation of Indian Exports Organisation, (FIEO) New Delhi letter
dated 1.2.2012, Director General of Export Promotion(DGEP} New Delhi letter
dated 18.1.2012, & the Appellants letter dated 10.1.2012. Commissioner
(Appeals) failed to appreciate any of this representation made to the
~authorities & denied the request for keéeping the said rebate claims in
abeyance awaiting the instructions from these authorities. Therefore the order

of the Commissioner (Appeals) is liable to be quashed & set aside.

17. Respondent erred in not considering following grounds which are

specifically urged in thc appeal memorandum filed by the Appellants:

a. Respondent erred in his findings that the customs officer has not
signed on the ARE-1. Applicants submit that it is factually incorrect as
observed from the reverse side of the ARE-1 annexed above that the
Jurisdictional central excise officers have signed the ARE-1 at the time
of stuffing the container at the factory & the said ARE-1 is also signed
by Customs Preventive Officers at the Port of Shipment. More over the
shipping bill issued for the said containers also contain the ‘Let Export
Order’ passed by the Officers of Customs. The goods have been handed
over to shipping agency namely Team Global Logistics Pvt. Ltd who have
issued the Bill of Lading No. MTD:500130022295 dated 7.8.2010.
Respondent simply ignored all the above documentary evidence
available on records & rejected the claim only on the gfound that ARE-1
not signed by the Customs. Therefore the order of Respondents is liable

to be quashed & set aside & the rebate has to be paid to the Appellant.
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b. Respondent erred in rejecting the rebate claim on the grdl.fna that
the goods are lost within the Indian Territorial Waters and hence goods
are not exported, consequently no rebate. Applicarits submit that the
goods have been handed over to the shipping agency on 27.7.2010 and
the ‘Let export orders’ were also issued on 7.8.2010. Under FOB
Contract’ the ownership in goods passes to the buyer immediately on
handing over the goods on board and in the present case the godds
have been handed over to the shipping agency on 27.7.2010 itself who
have issued the Bill of Lading confirming goods on Board. The overseas
customer, in terms of FOB contract, accepted the loss of goods and -
remitted sale proceeds in convertible foreign exchange for the goods lost
in transit. In terms of rule 18 read with relevant notification, even if the
~ export is made, unless the sale proceeds are realized from the overseas
customer, the rebate claim is not payable and if paid already, the same
is required to be refunded by the assessee. In the instant case due to
collusion of ship which is beyond the control of human being, the goods
have been lost. in transit, on board. Simply sticking to the technical
terminology i.e. ‘ﬁon crossing of border of Indian territorial waters by
the export goods’ and ignoring realization of sale proceeds defeat the
purpose of export. Main purpose of allowing the incentive in respect of
export is to earn convertible exchange for the country that has been
achieved by the appellant. Since the sale prpceeds were realized in view
of the FOB contracts and Applicants have produced the Bank
Realization Certificate (BRC) the Applicants are legally eligible for the
export incentive by way of rebate. Applicants therefore submit that
realization of Sale proceeds in foreign currency is a condition precedent
to rebate claim which has béeh fulfilled by the Applicants in the present
case. Therefore the Applicants are legally eligible for the rebate claim

which is required to be paid immediately.

18. Applicants crave leave to add, alter and/or delete any of the

submissions made herein above before or at the time of personal hearing.

- 19. Applicants wish to be heard in person before the appeal is finally
disposed off, |




RELIEFS CLAIMED

In view of the aforesaid grounds, Applicants pray that:
a. the order of Respondent be quashed & set aside.

b. It may be held that the rebate claim is eligible & order may be

passed directing to settle the said claim

c. Any other relief that may be deemed necessary & fit under the

circumstances of the case be granted.

APPLICANTS

For Positive Packaging Industries L.td.

Flexibles Division

bt

G. W. Deshpande
VERIFICATION General Manager, Indirect Taxes

1, D.W Deshpande, the authorized signatory of the Appellant, do

hereby declare that what is stated above is true to the best of my

information & belief.

Verified today 10t day of July 2012

APPLICANTS

For Positive Packaging Industries Ltd.

Flexibles Division

v
o=
=W, Deshpande

Generai Manager, Indirect Taxes
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OFFICE OF THE COMMISSIONER OF CENTRAL EXC]SE(APP&AL:: u )
MUMBAI

3™ Floor, Utpad Shulk Bhavan, Plot No.C-24, Sector-E, Bandra-l(urla Complex, Bandra (E),
Mumbal-dﬂﬂ 051.

Tel.No.- 26573050 Fax.-26570525

Any person aggrieved by this Order-in-Appeal may, file an appeal /

apphcauon to the authonty as the case may be :-

(l) (1) Under Section 35EE of the Central Excise Act, 1944, an appeal lies to the Joint
Secretary to the Government of India, Ministry. of Finance, Department of Revenue,
Jeevan Deep Building, Parliament Street, New Delhi—1, if such order relates 10 :-

(a) a case of loss of goods where the loss occurs in transit from a factory to a
warehouse or to another factory or from one warchouse to another, or during

the course of processing of the goods in a warehouse or in storage, whether in
a factory or in a warchouse;

(b) a rebate of duty of excise on goods exported to any country or territory outside
India or on excisable materials uséd in the manufacture of goods which are
cxported to any country or territory outmde India;

hY

(c) goods cxported outside India (except to Nepal or Bhutan) without paymcnt of

duty;

(d} Credit of any duty allowed to be, utlhzed towards payment of excise duty on
final product under the provisions of tiis acy or therules made tnert aander and
such order is passed by the Commissioner (Appeals) on or after the date
appointed under Section 109 of the Fmance (No.2) Act, 1998.

The appeal / application shall be made in such form and shall be vernﬁcd in such

manner as may be specified by rules made in this behalf and shall be accompanied by a
fee as below or as prescribed by the appropriate authority :-

(a) two hundred rupees, where the amount of duty and interest demanded, fine or

penalty levied by any Central Excise officer in the case to which the
application relates is one lakh rupees or less;

(b) one thousand rupees, where the amount of duty and interest demanded, fine or
penalty levied by any Central Excise officer in the case of which the
_ application relates is more than one lakh rupees;

in terms of Sub-Section (3) of Section 3SEE of the Central Excise Act, 1944, and

should be accompanied by a copy of TR-6 Challan evidencing payment of fee as
mentioned above under Major Head of Accounts.

(i)  Under section 35B of the Central Excise Act, 1944 an appeal lies to the

Customs, Excise & Service Tax Appellate Tribunal, West Zone Bench, Jai
Centre, 4™ Floor, 34, P.D’mello Road, Poona Street, Masjid Bunder (E),
Mumbai-400 009.

An appeal to the Appellate Tribunal shall be in the prescribed form and shall be
verified in the prescribed manner and shall be accompanied by a fee as below
or as prescribed by appropriate authority :- :

(a) where the amount of duty demanded and penalty levied by any Central
Excise officer in the case to which the appeal relates 1s one lakh rupees or
less, two hundred rupees;




the provisions of Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-CE
(N.T) dated 06.09.2004.

Rule 18 of Central Excise Rules, 2002 states as follows.

“RULE 18. Rebate of duty. — Where any goods are exported, _the Central

Government may, by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or processing of such

gocds and the rebate shall be subject to such conditions or limitations, if any,

and fulfillment of such procedure, as may be specified in the noti_jzcation. ,

Explanation. - “Export” includes goods shipped as provision or stores for use
on board a ship proceeding to a foreign port or supplied to a foreign going

. aireraft.”
" Notiﬁoation No. 1972004 C.E. (N.T) dated 06.09.2004 states as follows.

“In exercise of the powers conferred by rule 18 of the Central Excise Rules,
2002 and in supersession of the Ministry of Finance, Department. of Revenue,
notification No. 40/2001-Central Excise (N.T.), dated the 26th. June 2001,
[G.S.R. 469(E), dated the 26th June, 2001] insofar as it relates to export o t_he
countries other than Nepal and Bhutan, the Central Government hereby dz'reots'-
that there shall be granted rebate of the whole of Ithe dufy paid on aﬁ' excisable
goods Jalling under the F irst Schedule to the Central Excise Tariff Act, 1985 (5
of ] 986), exported to any country other than Nepal and Bhutan, subject to the

conditions, limitations and procedures specified hereinafier.”

The sanction of rebate claim under the aforesaid provisions is governed by paragraph 8.4

_-of CBEC Manual of Departmental instructions which states as follows.

8.4 After satisfying himself that the goods cleared for export under the

relevant A.R.E. | applications mentioned in the claim were actually exported. as

evident by the original and duplicate copies of AR E. 1 duly certified by C uston:s
and that the goods are of ‘duty paad character as certified on_the trzplzcate
copy of ARE. ] recezved ﬁom the jurisdictional Superintendent of Central
Excise (Range Office), the rebate sanctioning authority will sanction the rebate,
in part or full. In case of any reduction or rejection of the claim, an opportunity

' shall be prov:ded to the exporter to explain the case and a reasoned order shall
be 1ssued. " '

From the above quoted section of Rule 18 and Notification No.19/2004 ibid shows that

| the goods have to be exported and, rebate shall be pald subject to condltlons and limitations set

The CBEC Manual of
Para 8.4, quoted above, further clarifies that goods have to be

by the Government of India and also fulfillment of prescribed procedures.

Departmental instructions

“actually exporte

d”. In view of these stipulations it is found that the goods although were loaded

R




OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE(APPt.ALS-14
MUMBAI

3" Floor, Utpad Shulk Bhavan, Plot No.C-24, Sector-E, Bandra-Kurla Complex, Bandra (E),
Mumbai-400 05t.

Tel.No.- 26573050  Fax.-26570525

Any person aggrieved by this Order-in-Appeal may file an appeal /
application to the authority as the case may be :- :

(I) (1) Under Section 35EE of the Central Excise Act, 1944, an appeal lies to the Joint
Secretary to the Government of India, Ministry. of Finance, Department of Revenue,
Jeevan Deep Building, Parliament Street, New Delhi—1, if such order relates to :-

(a) a case of loss of goods where the loss occurs in transit from a factory to a
warehouse or to another factory or from one warehouse to another, or during
the course of processing of the goods in a warehouse or in storage, whether in
a factory or in a warehouse; ‘

(b) a rebate of duty of excise on goods exported to any country or territory outside
India or on excisable materials used in the manufacture of goods which are
exported to any country or territory outside India; .

(¢) goods exported outside India (except to Nepal or Bhutan) without payment of
duty;

(d) Credit of any duty allowed to be utilized towards payment of excise duty on
final product under the provisions of this act or ie rules made thercuncer and
such order is passed by the Commissioner (Appeals) on or after the date
appointed under Section 109 of the Finance (No.2) Act, 1998.

The appeal / application shall be made in such form and shall be verified in such
manner as may be specified by rules made in this behalf and shall be accompanied by a
fee as below or as prescribed by the appropriate authority :-

(a) two hundred rupees, where the amount of duty and interest demanded, fine or
penalty levied by any Central Excise officer in the case to which the
application relates is one lakh rupees or less; '

{b) one thousand rupees, where the amount of duty and interest demanded, fine or
penalty levied by any Central Excise officer in the case of which the
. application relates is more than one lakh rupees;

in terms of Sub-Section (3) of Section 35EE of the Central Fxcise Act, 1944, and
should be accompanied by a copy of TR-6 Challan evidencing payment of fee as
mentioned abave under Major Head of Accounts.

(1) Under section 35B of the Central Excise Act, 1944 an appeal lies to the
Customs, Excise & Service Tax Appellate Tribunal, West Zone Bench, Jai

Centre, 4" Floor, 34, P.D’mello Road, Poona Street, Masjid Bunder (E),
Mumbai-400 009.

An appeal to the Appellate Tribunal shall be in the prescribed form and shall be

\4‘2\ G ;
QE,CU. o7 verified in the prescribed manner and shall be accompanied by a fee as below
gﬁy or as prescribed by appropriate authority :-

(a) where the amount of duty demanded and penalty levied by any Central
Excise officer in the case to which the appeal relates is one lakh rupees.or
less, two hundred rupees;



4

&>

(b) where' the amount of duty: demanded and penalty levied by any Central
Excise officer in the case to'which the appea! relates is more than one lakh
rupees, one thousand rupees; '

in the form of a cros’se‘_@“garjkjdia'ﬁ in favour of Assistant Registrar of
Customs, Excise & Service Tax Appellate Tribunal, WZB, Mumbai.

If this order covers a number of Orders-in-Original, fee of Rs.200/- or Rs. 1,000/-
or as prescribed by the appropriate authority as the case may be should be paid for each
such Order-in-Original in the aforesaid manner notwithstanding the fact that one appeal

to the Appellate Tribunal or one application to the Central Government as the case may
be is filed to avoid scriptory work.

In case of Sr. No.(i) an application to Central Government should be in.duplicate

and be accompanied by two copies of the Order arid two copies of the Order-in-original
which has given rise to' the Oider. '

One copy of each application, the Order appealed against and the order of the
adjudicating authority, shall' bear an item 6 of the Court Fee Act, 1870, as.amended.

In case of Sr.No.(ii)‘ﬁhe appeal to the Appellate Tribunal should be accompanied
by four copies (one copy of which at least shall be certified copy).

(2)  Any person aggrieved of the Order may file an appeal in prescribed férm to the
authority as mentioned above within three months from, the date of communication of this
Order and be addresséd to the alithiority as the case may be.

(3)  Attention ‘is also invited to Rules governing these and other related matters

contained in Central Excise (Appesls) Rules, 2001 & the Customs, Excise & Gold

bt IR X ST A

(Control) Appellate Tribunal (Proce@ure) Rules, 1982 and various other statutory

provisions.

b
-




OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE (APPEALS)-11
MUMBAL

3R0 FLOOR, UTPAD SHULK BHAVAN, PLOT NO.C-24, SECTOR-E, BANDRA-
KURLA COMPLEX, BANDRA (EAST), MUMBAI — 400 051.

Tel No.26573050 ‘ Fax No. 2657 0525

F.No. V2(A)422/RGD/2011 [ AS 2%
Date JLS—/OLII 12

Appellants : M/s Positive Packaging Industries Ltd.
Respondent . Deputy Commissioner Central Excise, Khopoli Dn.
Orders appealed against : Raigad/KPL/RC/3210/11-12 dated 31.05.2011
Date of personal hearing : 08.02.2012

Order No. US/ L7 /RGD/2012

The appellants mentioned here-in-above have filed an appeal against 6)rder~in-0riginal
No. Raigad/KPL/RC/3210/11-12 dated 31.05.2011 passed by the Deputy Commissioner Central
Excise, Khopoli Division, Raigad rejecting two rebate claim of Rs3,63,781/- and Rs. 3,35,718/- [
Total Rs. 6,99,499/-] on the ground that the goods were not exported. '

It is contended in the appeal that-

1. The goods were loaded on vessel MSC Chitra on 17.08.2010 and a Bill of lading was also
issued. The contract was FOB Mumbai and their obligation under the contract was complete
and they also received the payment.

2. The adjudicating authority erred in holding that export was a pre-condition for grant of
rebate, The ARE-1s are signed by the preventive office of Customs and the shipping bills
also contain ‘Let export’ order. .

3. The Federation of Indian Exporters Organization had represented to the CBEC for waiver of
Central Excise duty on the goods lost on MSC Chitra and the appellants had requested the
adjudicating authority to keep the matter pending. Some of the exporters have been granted
matter of the duty and therefore, the benefit of rebate cannot be denied to the appellants. -

4. The adjudicating authority wrongly held that the goods were lost in Indian territorial water

and hence, not exported.

A personal hearing in the matter was held on 08.02.2012. Shri P. K. Shetty Advocate and
Shri D. W. Deshpande, G. M. Indirect Taxation appeared for hearing. They reiterated the

arguments advanced in the appeal.

I have gone through the case records and considered the averments made in the appeal.

The short question involved in the appeal is whether the appellants were eligible for rebate under



the provisions of Rule 18 of Central Excise Rules, 2002 read with Notification No. 19/2004-CE
(N.T) dated 06.09.2004.

Rule 18 of Central Excise Rules, 2002 states as follows.

“RULE 18. Rebate of duty. — Where any goods are exported the Central

Government may, by notification, grant rebate of duty paid on such excisable
goods or duty paid on materials used in the manufacture or processing of such

goods and the rebate shall be subject to such conditions or limitations, if any,

and fulfillment of such procedure, as may be specified in the notification.

Explanation. - “Export” includes goods shipped as provision or stores for use

on board a ship proceeding to a foreign port or supplied to a foreign going

aircraft.”
' Notification No. 19/2004 C.E. (N.T) dated 06.09.2004 states as follows.

“In exercise of the powers conferred by rule 18 of the Central Excise Rules,
2002 and in supersession of the Ministry of Finance, Department of Revenue,
notification No. 40/2001-Central Excise (N.T.), dated the 26th June 2001,
[G.S.R. 469(E), dated the 26th June, 2001] insofar as it relates to export to the

countries other than Nepal and Bhutan, the Central Government hereby directs.

that there shall be granted rebate of the whole of the duty paid on all excisable
gbods falling under the First Schedule to the Central Excise Tariff Act, 1985 (5
of 1986), exported to any coﬁntry other than Nepal and Bhutan, subject to the

conditions, limitations and procedures specified hereinafier.”

The sanction of rebate claim under the aforesaid provisions is governed by paragraph 8.4

of CBEC Manual of Departmental instructions which states as follows.

8.4 Afier satisfying himself that the goods cleared for export under the

relevant AR.E. | applications mentioned in the claim were actually exported. as
¥

evident by the original and duplicate copies of A.R.E.1 duly certified by Customs,
and that the goods are of ‘duty —paid’ character as certified on the triplicate
copy of ARE. 1 received from the jurisdictional Superintendent of Cent;'al
Excise (Range Office), the rebate sanctioning authority will sanction the rebate,
in part or full. In case of any reduction or rejection of the claim, an opportunity

shall be provided to the exporter to e}cplain the case and a reasoned order shall

be issued ”

From the above quoted section of Rule 18 and Notification N0.19/2004 ibid shows that
the goods have to be exported and, rebate shall be pald subject to conditions and limitations set

by the Government of India and also fulfillment of prescribed procedures. The CBEC Manual of

“actually exported”. In view of these stipulations it is found that the goods although were loaded

Departmental instructions Para 8.4, quoted above, further clarifies that goods have to be |
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for ex.:’\rqt but were actually not exported in view of the definition of export given under Section
2 (18) of the Customs Act, 1962. It is also important to keep in view that the rebate of duty paid
is allowed, so that Indian goods are available - in:the international market at a competitive price
and are not burdened with the duty and the _Indian duties are not exported along with the goods.
In this case, for whatever reasons the export has not taken place and therefore, the grant of rebate
of duty paid does not arise under the stipulation of Rule 18 read with Notification No.19/2004
ibid.

In view of the above, the rejection of rebate claims in the instant case has to be upheld.

The alternative claim of remission of duty has no merits. There is no provision for
remission of duty after the clearance of the goods on payment of duty. The law in this regard is

settled. Rule 21 of Central Excise Rules 2002 which deals with remissions states as follows.

“RULE 21. Remission of duty. - Where it is shown to the satisfaction of the
Commissioner that goods have been lost or destroyed by natural causes or by
unavoidable accident or are claimed by the manufacturer as unfit Jor
consumption or for marketing, at any time before removal, he may remit the duty
payable on such goods, subject to such conditions as may be imposed by him by

[N

order in writing:”

It was held by the CESTAT in Dharmapuri District Co-Op. Sugar Mills Ltd. v/s CCE
2006 (202) E.L.T. 707 (Tri. - Chennai) that-

“S. We have given our earnest consideration to the facts of the case.
Rule 49 of the erstwhile Central Excise Rules, 1944, provided for remission of
duty on excisable goods which are lost or destroyed due to natural causes or
unavoidable accident, or which the assessee claims to have become unfit for
human consumption or marketing, before removal. The same provisions are

contained in the present Rule 21 of the Central Excise Rules, 2002. "

It was held by the CESTAT in Ginni Filaments Ltd. v/s CCE -2005 (188) EL.T. 45 (Tri.
- Del.) that-

"1 find that the Commissioner has rejected the application Jor remission of
duly on a correct ground that the remission under Rule 49 is allowable wheﬁ the
loss takes place within the factory. Rule 49 does not provide Jor remission of duty
after clearance from the factory. Therefore, I do not find any merit in the appeal

and the same is rejected.”

It was held by the CESTAT in Jagjit Textile Dyeing & Print v/s CCE -2007 (6) S.T.R.
400 (Tri. - Ahmd.) that-

. “7. Since the goods have already been cleared from the factory afier

payment of duty the question of granting remission under Rule 21 does not arise.



No valid grounds have beén adduced to interfere with the order of the

Commissioner.”

In view of the above, the impugned order is upheld and the appeal is rejected.

MM
(UMA SHANKER)

COMMISSIONER (APPEALS-II)
CENTRAL EXCISE, MUMBAI

: exgratiera/ ATTESTED
\/Mfs/. Positive Packaging Inds. Ltd. \/\\f—/"j '
KM 16, Khopoli-Pen Road, (

whigwz— (gebory—

Village Ransai, Khopoli ' Buperinaendent {Appeals)
_ SEY 3mIg e maE- ]
Copy to: , Central Bxcise, Mumbal-17 '

I. Chief Commissioner, Central Excise, Mumbai Zone-11.
2. Commi'ssioner, Central Excise, Rai-gad

3. Joinf/Addl. 'Commissioner, 'Ceﬁtral Excise, Raigad.

4. Deputy Corhmissioner, Khopeli Division, Raigad

5. H.F./SC/EC.
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BRIEF FACTS OF THE CASE

M/s. Positive Packaging Industries Ltd., Village. Ransai, Khopoli
Pen Road, Taluka- Khalapur, District Raigad (hereinafter referred to as “the
assessee) registered with Central Excise Department as manufacturer filed
below mentioned the Rebate Claims in Central Excise, Khopoli Division, Raigad

Commissionerate on 09.02.2011.

S. |ARE-1 |Date Goods Exported Value (Rs) | Rebate
No. | No claim (Rs)
1 0340 25.07.10 | Printed Adhesive Laminated 3531846 363781

Flexible Packaging Material
for Multi layers in form of
Rolls

2 0339 25.07.10 | Printed Adhesive Laminated 3259402 335718

Flexible Packaging Material

for Multi layers in form of

Rolls
TOTAL 699499
2. During scrutiny of aforesaid claims it was noticed that:-
(i) There was no endorsement from Customs on the reverse side

of ARE-1s.
(i)  There was no endorsement on Shipping Bill from Customs

(iiiy Copy of Mate Receipt not submitted.

3. Accordingly above discripencies were conveyed to the assessee vide
Deficiency Memo Cum Show Cause Notice (DM) vide F. No. V-18(Dn. KPL)
RB/4499-4500/10-11 dtd. 20.04.2011. Also the assessee was granted personal
hearing (PH) on 27.04.2011.

DEFENCE
4. The assessee vide their letter dtd. 27.04.2011 sought
postponement of Personal Hearing. on 04.05.2011, on the ground that they

were trying to organize some more document in support of their claim.

S. Accordingly, Shri. D. W. Deshpande, General Manager, Indirect



Tax  appeared for Personal Hearing (PH), on behalf of the assessee, on
04.05.2011. He pleaded that in the instant case the vessel “MSC Chitra” which
was carrying the impugned goods met with an accident in the port area outside
JNPT with MV Khalaja. The ownership of goods, was transferred to consignee
the moment goods were loaded on the vessel. The assessee has received
remittance and buyer has got insurance claim. Further, he contended that
they are going to submit written reply shortly. He requested for favourable

order.

6. Subsequently, Shri. D. W. Deshpande, filed written reply vide their
letter Ref. no. PPIL/EXE-012/2011-12 dtd. 06.05.2011 received in this office
on 09.05.2011, wherein it is stated that :-

“ Goods were loaded on vessel namely MSC Chitra at JNPT on 7t
August,2010. Team Global Logistics Pvt. Ltd. issued Bill of Lading No. MTD
No. 500130022295 dated 07.08.2010 for both the consignments. It is evident
from the Bill of Lading that freight was payable at Destination by; the overseas

customer.

() ~ The Vessel left the port on 7th August,2010. It has been reported that
immediately after leaving the port the vessel colluded with another vessel
némely Khaleeja III on 7% August,2010. The vessel in fact left thé port for
reaching to the destination. Thereafter exporters have rno control over such
accidents which is beyond anybody’s control. Therefore such events whether
within the territorial water or outside shall not affect the interest of the

exporters.

(1) In terms of INCOTERMS, the title of the export goods is passed on to the
customer once the goods are handed over to the vessel at the port of loading.
Accordingly, the overseas customer has remitted the export proceeds of USD
70856.55 & 76779.26 being the total invoice value of export goods. The
Standard Chartered Bank has also issued the Bank Realisation Certificate

(BRC) having realized the said amount.

(ivy We submitted that the contract for export of goods was on FOB basis i.e;
Free on Board. Accordingly, once the goods are handed over to the Vessel the
sale is complete and the ownership/title in the goods is passed on to the
customer. This is also in line with International Contract Terms (INCOTERMS).
Accordingly, the customer has paid for the goods in foreign currency though
the goods have been destroyed in the transit. We submit that we have

performed the contractual obligation in this contract and accordingly we are

e o ————— i —_— A o



elig ‘e for rebate having earned the foreign exchange for the goods exported

which is the basic purpose of export.

(v)  We submitted that we are the members of Federation of Indian Export
Organisation (Set up by Ministry of Commerce, Government of India). Since
many exporters have lost their goods in the captioned collusion, they have
made representation to the FIEO to take up the matter to the Ministry of
Finance to provide the necessary relief. Accordingly, the Federation vide their
" letter No. FIEO/EP.3(6)/20011 dated 15.04.2011 made representation to
CBEC, Ministry of Finance, New Delhi. Annexed hereto as Exhibit A is a copy
of the said letter. We being the Two Star Export House also in the process of

making a separate representation to the CBEC in the matter.

(vij We alternatively submitted that if it is considered that goods have not
been exported and the same is destroyed before export, the goods are eligible
for remission of duty which are meant for export as held in the case of Kuntal
Granites Ltd. V/s. CCE- 2007 (215) ELT 515 — Tri Bang). Annexed hereto as
Exhibit B is a copy of the said judgment. In the instant case since the goods
have been cleared on payment of duty and the same may be refunded after
granting remission of duty for the goods destroyed in transit in terms of the

said settled law by the Tribunal.

(vi) We further relied upon the Apex Court judgment in the case of CC V Sun
Industries- 1988 (35) ELT 241 (SC).

(vii) It is evident from the provisions of Section 41 & 42 of the Customs Act,
1962 that Export Manifest was handed over to the proper officer before vessel -
leaving the custom station. On the basis of such manifest it is mandatory on
tﬁe part of all subsequent officers to issue the proper documents required for
claiming the export incentives. We therefore submitted that kindly allow us to
take back the documents to custom authorities for getting the endorsements as

pointed out in the deficiency memo.

(ix)} Alternatively we submitted that refund may be granted by way of credit

to Cenvat account instead of refund in cash.”

DISCUSSION AND FINDINGS

7. I have carefully gone through both the rebate claims, its

supporting documents, reply filed by the assessee to the Deficiency Memo



refe. :d above and oral submissions made during Personal Hearing by the

representative of the assessee.

8. The representative of the assessee has requested to keep the
niatter in abeyance in view of representation dtd. 15.04.2011 of Federation of
India Export Organisation, New Delhi to the Board (CBEC). However, the case
is already heard and the same can not be kept pending adjudication unless if
fits into the guidelines in this regard. The said guidelines do not cover the said
situation brought forward by the representative of the assessee. Hence, I

proceed to decide this case based on evidence available on records.

9, The issue to be decided is that whether assessee is entitled for
Rebate in terms of Rule 18 of Central Excise Rules, 2002 in the situation when

the goods are not ‘exported”.

10. The situation of non-exporting of goods in question has been
clarified by the representative of the assessee during Personal Hearing and in
written submission dtd. 06.05.2011, is that the vessel on which the goods
covered in both the said Rebate Claims were loaded colluded with another
vessel immediately after leaving the port. Thus the goods in question were not
“exported”. This fact is further corroborated with the following discrepancies

noticed in both the rebate claims which were communicated to the asessee on

20.04.2011.

(a)  There is no endorsement from Customs on the reverse side of ARE-1s.
(b)  There is no endorsement on Shipping Bill from Customs

(¢)  Copy of Mate Receipt not submitted.

11. However, the assessee failed to comply with aforesaid
discrepancies, which conclusively prove that the goods in fact were not

exported.

12. The relevant provisions of statute for grant of rebate are contained

in Rule 18 of Central Excise Rules, 2002(CER). The relevant portion of said

Rule 18 is reproduced below:-

“ where any goods are exported the Central govt. may by Notification :-

B

grant rebate of duty paid on such excisable goods .........

13. From above, it is clear that in terms of Rule 18 CER, the rebate is

admissible provided the goods are “exported” and not otherwise. As elaborated




%

ear. ., in the instant case the goods were not “exported”. Moreover, the
assessee has failed to produce proof for such export as much as they could not

produce - (a) Mate Receipt, (b) Endorsement of Custom on reverse side of ARE-

1s, (¢} Endorsement on Shipping Bill from Customs.

14. As the goods in question are not “exported”, the rebate thereof is

not admissible to the assessee.

15. In view of the above, I pass the following order:

ORDER

I reject both the Rebate Claims for Rs. 3,63,781/- and Rs. 3,35,718/-
totally amounting to Rs. 6,99,499/- (Rupees Six Lakhs Ninety Nine Thousand
Four Hundred Ninety Nine Only) filed by M/s. Positive Packaging Industries
Ltd. against ARE-1 Nos. 0340 & 0339 both dtd. 25.07.2010, respectively, due

to non fulfillment of conditions of Rule 18 of Central Excise Rules, 2002,

GIHT G
(ABHAY KUMAR) 31+05 " 1)
DEPUTY COMMISSIONER, |
CENTRAL EXCISE: KHOPOLI DVN.

F. No. V.18 (Dn.KPL)RB/4499/10

New Panvel, the May2011

To,

M/s. Positive Packaging Industries Ltd.,
Village. Ransali,

Khopoli Pen Road, |
Taluka- Khalapur, District Raigad

Copy to:- . (i) Deputy Commr. (Review), C. Ex., Raigad.

(ii)  Deputy Commr. (Audit), C. Ex., Raigad.

(i)  Supdt., C. Ex., Range Khopoli-lI, Khopoli Dvn. He should
hand over copy of this order to the assessee and forward
dated acknowledgement thereof to this office

(iv) Master file

(v) Spare.
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only for the purpose of verifying export of goods which
the révisionist has filed, whereas ARE-I is for giving all
details of export and later on other export documents
such as shipping bills, bill of lading, etc. as a proof of

customs verification. The filing of ARE-I instead of ARE-

Il is merely a procedural lapse without effecting the

rebate of excise duty on export and shall be condoned.

The_learned Assistant Commissioner on the basis of the
calcula'tion (Annexure 2), passed total_ 6 C_)rder-iri—
Original Nos. 2184R; 219-R; 220-R; 221-R; 222-R and
203-R all dated 30.07.2008 granting the total refund
amounting to Rs. 49,15,971/- only. A true copy of the

O-I-O dated 30.07.2008 bearing no. 219-R'is annexed

| here_to and marked as Annexure 3.

The photocopies of the said Order-in-Original(s) were
recéived by the Revisionist on 21.10.2008 from the
Departmént. However, the original copies of the Order-
in-inginal has not been received till date as contrary to
the subrﬁissions of the department that the order had
been allegedly dispatched on 3|0.07.2008 and thereafter
the.same was received by one of the representative of -
the revisionist on 21.08.2008 against an endorsement

in the dispatch register.




ORDER

This revision application is filed by M/s Positive Packaging Industries Ltd,
(hereinafter referred to as applicant) against the Order-In-Appeal No.
US/271/RGD/2012 dated 25.04.2012 passed by Commissioner of Central Excise,
(Appeals), Raigad with respect to Order-In-Original No .Raigad/KPL/RC/3210/11-12
dated 31.05.2011 passed by the Deputy Commissioner of Central Excise Khopoli
Division, Raigad.

2. Brief facts of the case are that the applicant have filed the rebate claims in

Central Excise, Khopoli Division, Raigad on 09.02.2011. During scrutiny of aforesaid
claims it was noticed that:-

(i)  there was no endorsement from Customs on the reverse side of ARE-1§'

(i)  there was no endorsement on shipping bill from Customs

(ii)  Copy of mate receipt not submitted

2.1. Accordingly above discrepancies were conveyed to the applicant vide
Deficiency Memo Cum Show Cause Notice (DM) |

2.2. The Show Cause Notice was adjudicated. Original authority in impugned
Order-In-Original observed that the vessel in which the goods covered in both rebate
claims were loaded colluded with another vessel immediately after leaving the port

and as such the goods cannot be treated as exported. Hence rebate claims are not

admissible.

3. Aggrieved by the said order the applicant filed appeal before the
Commissioner (Appeals) who vide Order-In Appeal No. US/271/RGD/2012 dated
25.04.2012 rejected the same.

4. Being aggrieved by the impugned Order-In-Appeal, the applicant has filed this
revision application under Section 35 EE of Central Excise Act, 1944 before Central

Government on the following grounds:




copy ‘of the same is annexed hereto and marked as

“Annexure - 1”7,

That; the learned Assistant Commissioner partially

sanctioned thé rebate amount in respect to the rebate
applic;_iti.on filed by the Revisionist by allowing .Input -
OutpUt Norms in the ratio of 1.3 ; 1.0 (SIO‘N C-832 fixed

by DGF"I‘ for S.S. Coil) of SS Utensils manufactured

from SS Flfat/ Bars whereas the actual consumption was

in tﬁeratip of 1.882: 1.000 for export of SS Utensils
madé out’ of SS Flats which was also approved by
leérnéd Assistant Commissioner of Central Excise,
Divisiim — I, 8 Deepshikha Building, Rajendra- Place,
New_-.A Delhi vide their letter = C. No.
V(8_7_'i18/REF/iO/PJS/D-I/2003 dated 18.03.2004. The
lean,.(‘ec_lAssistant Commissioner, in respect of the all 6
reb;jite claims, granted the claim, though partially, as
pef.'the- table VWhich is annexed hereto and marked as

Annexure - 2.

Thé Appellant has been exporting the goods under the
Self Removal Procedure (SRP} under which the ARE-2

ha:s'"i_to be filed within 24 hours of removal from factory

only for the information to the department about the

Ve A
removal of the goods from the premises and not the

permission for export. The ARE-II _f;?‘xjm 15 'a condition
2

W -




4.1. The department is erred in rejecting the rebate claims in spite of submitting
the 'Bank Certificate of Export Réalization’ evidencing the export of goods and
receipt of export sale proceeds in foreign exchange. That the said certificate was
enclosed to the rebate claim, the department merely brushed aside the said
submission of the applicants. That the department also erred in stating -that for
payment of rebate under Rule 18, export is a pre-condition to be fulfilled. That the
goods have been exported under FOB contract which stipulates that the
responsibility of the exporter is to handover the goods Free On Board (FOB) under
the International Contract Terms (INCOTERMS). That once the good_é are handed
over to the ship, the title in goods is transferred to the cUstomer and any loss in
transit is sole responsibility of the overseas buyer. That in the instant case the goods
were exported under FOB terms and the export proceedé are also realized in foreign
exchange, which completes the condition of rebate which basically casts obligation
“on the exporter to collect the export proceeds in foreign exchange for the goods
exported. That once the said condition is complied with, rebate on the said goods
cannot be denied and therefore the order of department is liable to be quashed and
set aside.

4.2. The department erred in rejecting the claim only on the ground that the
goods have actually not exported. That the department failed to appreciate that the
goods have actually been taken on board in the ship and the necessary Bill of. Lading
is issued by the shipping agency and the ship was physically moved from the port.
That there is no dispute to the fact that necessary duty has been paid on the said
goods and a certificate is issued by Superintendent of Central Excise verifying thé
said duty payment details. That the applicants have completely discharged their
obligation on their part and therefore the burden of duty paid on the said goods
exported should not fall on the exporter having completed and discharged the
obligation on their part therefore the order of department is liable to be quashed
and set aside.

4.3. The adjudicating authority rejected the rebate on the ground that there is no
endorsement of the Customs officers on the reverse side of the ARE-1, shipping bill
and copy of mate receipt is not submitted. That the Commissioner (Appeals) failed
to extend his independent finding on this order but traversed beyond the finding of

3
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Output Ratio fixed from the Office of the AAssistant
Commissioner of Central Excise, Division — I, New Delhi,
and as such he was never informed by the Range Officer
as wéil when he was making the exports and suﬁmitting
ARE_;I as a probf of export that he needs to get,tﬁé _
norms fixe;ci for S.8. Coils / Sheets / Strips and with
respect to. S3 Flats / Bars as per the conditions of the

Notification No. 41 / 2001 dated 26.06.2001.

It is submitted that the SS Flats / SS Bars and SS coils

/ .Sheet / Strips were purchaéed as raw materials. The

SS Flats / SS- Bars were sent to the job worker for

conversion into SS Patti (i.e. intermediate product).
During the course of conversion, irreco‘}erable wastage
comes to 11%. These are converted into Patta — Patti
(which are like sheet) for manufacture of exported

materials. The wastage in case of manufacture of S.S.

Utensils made of S.8. Flat is that of 47% which is

equivalent to 1: 1.882 per kg. Here it is pertinent to

mention that the revisionist applied for the fixation of IO

- norms. on dated 08.01.2004 and also the same were

fixed by the learned Assistant Commissioner of
Central Excise, Division - I, 8 Deepshikha Building,
Rajendra Place, New Delhi vide their letter C. No.

V(87)18/REF/I0/PJS/D-1/2003 dated 18.03.2004. The
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the adjudicating authority. That the Commissfon“er (Appeals) simply rejected the
appeal filed by the applicant on the grounds that the goods have not been exported.
That in the present case the goods have been lost after the vessel left the port, the
applicants have recovered the sales proceeds in the convertible foreign exchange
and therefore the rebate is legally eligible to the applicant.

4.4. The Commissioner(Appeals) erred in rejecting the claims only by relying upon
the word ‘exported’ used in the text of Rule 18, Notification No. 19/2004-CE(NT)
dated 06.0-9.2004 and para 8.4 under Chapter 8 of the CBEC Manual. That the
present case relates to accidental loss of export goods which requires different look
at rules framed. That physically the goods have been cleared from the factory under
supervision of Central Excise Officer by following ali the procedures laid down for
export. That the export was on FOB terms and the sale was complete and the
ownership of goods was transferred to buyer once the goods were delivered on
board for delivering the goods to overseas buyer.

4.5. The Commissioner (Appeals) erred in rejecting the claim relying upon the
definition of word ‘export’ as given under Section 2(18) of the Customs Act, 1962.
That the applicants submit that the goods were removed from the factory and
loaded on the ship for taking the same to a place outside India. That the definition
doesnot envisage that goods must reach in the hands of overseas buyer. That
because of accident, goods did not reach the destination. That because of accident
the goods did not reach Jhe destination. That despite the accident, the ownership of
goods was transferred to the overseas buyer, export was complete and therefore the
overseas buyer claimed |the insurance and remitted the proceeds in convertible
foreign currency'. That the inference of the definition of export as drawn by the
Comm‘issibner (Appeals) lis wrong and is not capable of handling the situation of
accident.
4.6. The Commissioner (Appeals) erred in rejecting the rebate claim without
considering the various L’epresentation made by the Federation of Indian Export
Organisation and the Chairman of CBEC to issue necessary directions and

clarification so that the exporters are not put to financial loss for no mistake of
theirs. That the applicant.L have also directly written to CBEC requesting to consider
their case in view of the recovery of sale proceeds in convertible foreign exchange.

4




stipulated under the Rules. Further, a request was
made by ‘the Revigionist to cundone the procedural lapse
of filing AI-QE-'I 7iflrstead of ARE-2 and nun ﬁxation of the
1.O. norms at the time of exports, on the groundé that
thé Jurisdictional Assistant Commissioner has fixed the
I.O: -n-orms during the export period and further the
goods have been exported and the value has been
reetlized in foreign exchan_gé and that there is no _unjust_-

enrichment of duty.

The Revisionist further submitted that the ex-factory
price was the sale price for the goods and as much they
-haif_e.: not 'passed on the burden of incidence of duty to
the consignee. Also, the Duty Drawback under the Duty
Drawback Scheme was also not clalmed A request was
| made that the rebate of Central Excise Duty paid on
inputs be paid to them by crossed cheque and it shall
not be credited to their CENVAT account. The rebate
cla_iru waé filed within a prescribed period under the Act.
The goods were not being sold in the local market and
tnanufactured goocts were basically exported out of

india.

As regards the fixation of 1.O. norms, the Revisionist -

was not knowing the exact proceduré to get the Input -
‘ Jf‘“ -
R woo W




4.7. The department erred in not considering that the Customs officer has not
signed on the ARE-1. That it is factually incorrect as the jurisdictional Central Excise
officers have signed the ARE-1 on the reverse side of the document at the time of
stuffing the container at the factory and the said ARE-1 is also signed by Customs

Preventive officers at the port of shipment.

4.8. The department erred.in rejecting the rebate claim oh the ground that the
goods are lost within the Indian territorial waters and hence goods are not exported
consequently no rebate. That under FOB contract the ownership in goods basses to
the buyer immediately on handing over the goods on board and in the present case
the goods have been handed over to the shipping agency on 27.07.2010 itself who
have issued the bill of lading confirming goods on board. That the overseas
customer in terms of FOB contract accepted the loss of goods and remitted sale
proceeds in convertible foreign exchange for the goods lost in transit. That the main
purpose of allowing the incentive in Trespect of export is to earn convertible
exchange for the country that has been achieved by the applicant and the sale
proceeds were realized in view of the FOB contracts and applicants havé produced
the BRC and are legally eligible for the export incentive by way of rebate. That
realization of sale proceeds in foreign currency is a condition precedent to rebate
claim which has been fulfilled by the applicant. Therefore they are legally eligible for
the rebate claim which is required to be paid.

5.  Personal hearing scheduled in this case on 03.08.2015 was attended by Shri
P.K. Shetty, Advocate on behalf of the applicant who reiterated the grounds of
revision application and also stated that once the goods were shipped on board the
ownership stood transferred to the buyer particularly as the sale is on FOB basis
and that the payment for the goods has been received by them as is evident from
the BRC. Therefore, they should not be penalized for circumstances beyond their
control. Nobody attended hearing on behalf of department.

6. Government has carefully gone through the relevant case records available in
case file, oral & written submissions and perused the impugned Order-In-Original
and Order-In-Appeal.



STATEMENT OF FACTS

The‘ Applicant, M/s PAWAN JAIN & Sons, D-38, SMA
I_ndﬁstrial Area, G.T.K Road, New Delhi-110033, having
Central Excise Registration No. AAOPJ7853NXM001
haj}e been engaged in the business of nianufacturing

“and export of S.8. Utensils etc.

. "Th‘e Applicant had ﬁled 6 Rebate Claims seeking rebate
of ;duty amounting to a total of Rs. 97,74,926'/—paid on
inpufs used in the manufacture of end product i.e. S.S.
Ut(f:'néills'exported under Rule 18 of the Central Excise
Rules, 2002 after clearances from their factory premises
‘ un‘der erstwhile Notification No. 41/2001-CE(NT) dated
26.66.2001 as amended. The Revisionist submitted all
thel relevant documents at the time of- claiming sﬁch
reb:.'ate claim such as copies of purchase invoice, Bill of
Lading, Shipping Bills, ARE-1s and BRC as proof of

‘export in support of their rebate claim.

On. a personal hearing attended by Sh. Pawan Kumar

Jalﬁ Proprletor of the Revisionist on 13.07. 2005 and on

’28 04, 2006 it was subrmtted that the goods were

removed from the factory under the Notification No 41/

2001 _déted 26.06.2001 a;ld thereafter dirrectly‘ exported

Within six months of the removal of the goods as
| @‘ uan ve

s\aﬂﬁ‘*’-‘




7. On perusal of records, the Government observes that the applicant has filed
the rebate claims in their jurisdictional Division. During scrutiny of the rebate claims
it was noticed that there was no endorsement from Customs ori the reverse side of
ARE-1s, that there was no endorsement on shippirig bill by Custo;ms and that copy of
mate’s receipt not submitted. Accordingly. Deficiency Memo CumlShow Cause Notice
(DM) was issued. The Deputy Commissioner vide impugne‘d Order-In-Original
rejected the rebate claims as the goods had not been exported’ The applicant filed
appeal before the Commlssmner (Appeals) who reJected the same. Now the
applicant has filed this revision application under Section 35 EE of! Central Excise Act,
1944 before Central Government on the grounds stated at para 4.|i

8. Government observes that the issue to be decided is!ithat whether the
applicant is entitled for rebate in terms of Rule 18 of Central Excise Rules, 2002 in

the situation when the goods are not Vexported”. |

8.1. Government observes that Rule 18 of Central Excise Rules; 2002 deals with
|

rebate of duty which reads as follows:-

: |
“Where any goods are exported the Central Government may, 5)/ notification, grant
rebate of duty paid on such éxcisable goods or duty paid on materials used in the
manufacture or processing of such goods and the rebate shall’ be subject .to such
conditions or limitations, if any, and fulfilment of such procedure as may be specified
in the notification.

Explanation- Export includes goods shipped as provision or stores for use on board
a ship proceeding to a foreign port or supplied to a foreign going aircraft’,
' l

8.2. Further, the word export is defined in Section 2 (18) of the Customs Act, 1962

as under:
'Y18) ‘export’ with its grammatical variations and cognate expressmns, means taking
out of India to a place outside India”. i

8.3  As per Section 11B of Central Excise Act, 1944 the rebate cI?im is to be filed

~ within one year of relevant date. Explanation B defines relevant datile as under:-



(a) In the case of goods exported out of India where a refund of excise duty paid is
available in respect of goods themselves or as the case may be the excisable material

used in the manufacture of such goods :-

(i) If the goods are exported by sea or air, the date on which the Ship on the
aircraft in which such goods are loaded feaves India or

()

8.4. Further, the sanction of rebate claim under the aforesaid provisions is
governed by paragraph 8.4. of CBEC Manual of Departmental instructions which
states as follows:-

8.4 After satisfying himself that the goods cleared for export under the relevant
ARE1 applications mentioned in the claim were actually exported as evident by the
original and duplicate copies of ARE 1 duly certified by Customs and that the goods
are of duty paid character as certified on the triplicate copy of ARE1 received from
the jurisdictional Superintendent of Central Excise, the rebate sanctioning authority
will sanction the rebate in part or full. In case of any reduction or rejection of the
claim, an opportunity shall be provided to the exporter to explain the case and a
reasoned order shall be issu

9. The harmonious reading of the above said provisions reveals that export
takes place when goods leave India to a place outside India. It is abundantly clear
that the goods have to be exported and rebate shall be paid subject to conditions
and limitations set by the Central Government upon fulfiment of prescribed
procedures. The CBEC Manual of Departmental Instructions further clarifies that

goods have to be actually exported.

10.  GovernmeniAfurther notes that following case laws lend support to the view
that rebate of duty paid on exported goods can be allowed only when the goods
have actually been exported.

%

o HT  Government_draws support-from-the ™ ruling of the Hon'ble Supreme Court in

an identical case of Union of India vs. Rajinder Dyeing f‘?ﬁnd Plﬂrjting Mills 2005 (180)
ELT 433 (SC) where the goods had been dnspatched ip for export but due to
accident, theg‘?}hup sunk and goods were destroyed The exporter claimed drawback

on the gound that goods were actually exported. The Apex Court placing reliance

on the concept of movement of goods outside the territorial waters of India to

-
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complete the export, held the claim of drawback‘ as ihadmissible. Tt was observed as

under:

"3 "Drawback” is defined by Rule 2(a) of the said Rules. Drawback is available
to ‘goods manufactured in India and exported. For the. purposes of the Rules,

!

‘export’ is defined to mean, ‘taking out of India fo a place outside India.....".

4., Learned counsel for the appellants contends that, in the instant case, there
was rio export as contemplated by the said Rules in as much ais the said cargo had
not been laken out of India to a place out of India; in fact, thei vessel had sunk and
the said cargo was destroyed within the territorial waters of India. Our attention
was drawn to the judgment of this Court in Collector of CUSfO{??S, Calcutta vs. Sun
Industries, 1988 (35) ELT 241. This was a case where goods had been loaded on to
a vessel in India and the vessel had sunk after it moved out of i[*he tefritorial waters.
This Court said: R

"When the ship got clearance and moved out of the térritorfal waters, the
export was complete..... But the expression ‘taking out to a {p/ace outside India’
would also mean a place in h/gh'seas. It is beyond the territc!m‘a/ waters of India.
High seas would also mean a place outside India, If it is beyond 7:he territorial waters
of India.  Therefore, the goods were taken out to the high sé;as outside territorial
waters of India, they will come within the-ambit of expression 't?king out to a place

. outside India’. Indubitably the goods had been taken out of India,”

5. The emphasis in the judgment afore-mentioned is on the movement of the
goods oustside the territorial waters of India. It is theh that an e)],(port may be said to
have taken place. In the instant case, the said cargo was destro;!/ed when the vessel
sunk within the territorial waters of India. There was, therefore, no export of the
said cargo. Accordingly, no duty drawback was available in respe(f:t of the said cargo.

6. The civil appeal is allowed.”

preme Court in the case of Comm'iséiOner' of Customs;
dustries 1988 (35) ELT 241 (SC) has categorically held that

pen only when the goodsnal‘e‘ taken to a 'plac!e outside India as

export will

1

mentioned below:
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"The export means that the/goods must be taken out to a place outside India. The

expression 'taking out to/a place outside India’ would also mean a place in high sea if
it is beyond the territorial waters of India. ‘Place means a particular point or

portion of space,

pecially that part of space occupied by a belonging to a thing
under consideratjon, a deficate locality or location. It also means an open space in a
city. Therefore, in international trade the ship beyond the territorial waters of a
counlry woyld be a place outside the country”.
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11.  In the present case, the Government observes that the goods although were
loaded for export but were actually not exported. Government also notes that
Commissioner (Appeals) has rightly observed that the purpose of rebate of duty
paid is to allow the goods to be available in the international market at a competitive
price so that taxes are not exported along with the goods. Admissibility of rebate
therefore;@mmxraﬂamef-the é‘aodus&/t e course of international few-
of trade. In this casegwhatever be the reasons jfthe export has not taken place and
therefore the grant of rebate of duty paid does not arise under the stipulation of

Rule 18 read with Notification No. 19/2004 ibid.

12.  Therefore,—Gevernmentheldsthat—expert—takes place only when-the-ship:
Jeaves-or-sails-eutof-Iadia. Upon perusal of records}Government observes that the
applicant in their written submission dated 06.05.2011 has informed the department
that the vessel on which the goods covered in the said rebate claims were loaded
Ce\lided f@with another vessel immediately after leaving the port. That the goods in
question were not exported. The same is further ﬂroborated‘ wuth the other

"'\

discrepancies noticed in rebate claims by the j
~ Division. This clearly shows that the goods in fact were not exported and question of
any rebate of duty paid on exported goods does not arise.

13. Government/ylaces reliance on the ruling of the Hon'ble Supreme Court in
the case of Collector of Central Excise, Vadodara VsDhiren Chemical Industries 2002
(143)ELT 19 (SC), Paper Products Ltd. Vs Commissioner of Central Excise
1999(112)ELT 765(SC) and ITC Ltd. Vs CCE 2004 (171)ELT 433 (SC) in which the
Apex Court has held that strict and plain reading of the statute are to be strictly
adhered to and all the authorities working under the respective Central

9




Excise/Customs Acts are to ensure strict applicability of all the  relevant

Notifications/Circulars as issued for the purpose.

14. The applicant has contended that rebate is admissible as despite the
accident7 the ownership of the goods had got transferred to the overseas
buyer as the sale was on FoB and not CIF basis. In this regard, Government
notes that as per the prowsmns of law ’]\the reqwrerarzéng for eligibility of
rebate, H@@er of ownership of go’oc@ The entitiement of rebate
benefit will arise not gy from change of ownership of goo %but @% only
when they have been exported. @dtjp the present case, the actual export of
goods ¢ith has undeniably not taken place Hr—this—ease-as the §h|p had

admittedly capsized within the Indian territorial waters.
. bw'fc(
15. Government also does no as tenable the contentlon of the applicant

that as foreign exchange has been reallzed}rebate cannot be denied. Rebate is

allowed on the act of export of goods and if goods have not been actually
exported) question of any rebate does not arise in terms of Rule 18 read with
Notification 19/2004-CE{(NT) dated 06.09.2004. |

16. In view of the above, Government is of the considered opinion that given
the cir%tances of the casej the export cannot be said to have been
complete(%rebate claim has rightly been held as inadmissible on this ground
alone.  Government, therefore, finds no infirmity in the Order of the

‘Commissioner (Appeals) and hence upholds the same.

17. The Revision Application is thus rejected being devoid of merits.

18.  So, ordered.

(RIMJHIM PRASAD)

JOINT SECRETARY TO THE GOVERNMENT OF INDIA
M/s Positive Packaging Industries Ltd.,

Village Ransai, Khopoli Pen Road,
Taluka-Khalapur, District Raigad.

10
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ORDER NO. ‘ {16 CX DATED 2016 OF THE GOVERNMENT
OF INDIA, PASSED BY SMT. RIMJHIM PRASAD, JOINT SECRETARY TO THE
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Applicant M/s Positive Packaging Industries Ltd.
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ie.21 os 2008 |

6.1 The case records however clearly mdrcate that in order to asoertam the actual

. date of dthery of the above mentroned Orders-ln-orrgmal and therr receipt by the
appellants the then Commlssmner(Appeals) called for the relevant details from the
ofﬁce of the Jur1sd1cttonal authorrtles and recorded these facts m the 1mpugned :

Orders-In-Appeal On the basrs of the mforrnatlon recerved the then AA. has held'

that the declarat1on of the appellants about the date of commumcatton mentioned in

e appeal nrernorandum as Z.l IU Uts 1s mcorrect and without any

:-‘ ;eV1dence that the 11npugned orders were dehvered to. the representatrve of the ‘

L

appellants by hand on 21 08. 2008 The then Commrssroner(Appeals) observed that

 the appeals were ﬁled on- 06 01 2009 i, e after 139 days of the date of eommunrcatron

6._2 Further as the appellants themselves stated that the 01 ders In—orrgmal were

| .recerved aﬂe a;_long &%, from the date of rece1pt of cheques It is surprrsmg to note

that the appellants then drd not feel the need to know the reasons for the 1ssuance of

these cheques and also fa1led to enquue frorn the department about the orders agamst

wh1ch these cheoues have been tssued to them Ov thc main issue nf time-bar, the -
appellants ne1ther explamed as to how and from whom the Orders-ln orlgma] were
‘ ‘suddenly recerved by them on 21 10. 2008 nor they produced any evrdence to. negate‘

‘“'the genumeness of the records rnamtamed 1n the _]UI'ISdICthI’lal off ice of Central |

e e it




ORDER

This revision application is filed by M/s Positive Packaging Industries Ltd,
(hereinafter referred to as applicant) against the Order-In-Appeal  No.
US/271/RGD/2012 dated 25.04.2012 passed by Commissioner of Central Excise,
(Appeals), Raigad with respect to Order-In-Original No .Raigad/KPL/RC/3210/11-12
dated 31.05.2011 passed by the Deputy Commissioner of Central Excise Khopoli

Division, Raigad. : |

2. Brief facts of the case are that the applicant have filed the rebate claims in
Central Excise, Khopoli Division, Raigad on 09.02.2011. Durihg scrutiny of aforesaid
claims it was noticed that:- o
(i)  there was no endorsement from Customs on the reverse side of ARE-1s
(i)  there was no endorsement on shipping bill from Customs '
(il)  Copy of mate receipt not submitted
x
2.1. Accordingly above discrepancies were conveyed to the applicant vide

Deficiency Memo Cum Show Cause Notice (DM)

2.2. The Show Cause Notice was adjudicated. Original authority in i_mpugned‘
Order-In-Original observed that the vessel in which the goods covered in bdth rebate
claims were loaded colluded with another vessel immediately after leaving the port
and as such the goods cannot be treated as exported. Hence rebate claims are not

ad_missible.

3. Aggrieved by the said order the applicant filed appeal before the
Commissioner (Appeals) who vide Order-In Appeal No. US/271/RGD/2012 dated |

25.04.2012 rejected the same.

4, Being aggrieved by the impugned Order-In-Appeal, the applicant has filed this
revision application under Section 35 EE of Central Excise Act, 1944 before Central

Government on the following grounds:




_ represent thelr case

a

| wants rebate of duty pald on mputs for the goods exported based on 1nput output |

- norms ﬁxed | .f‘

5 I have carefully gone through the facts of the case and the <ubm1551ons made

" . by the appellants As per the direetlons passed under Order No 1103 1108/11- CX

dated 25 08 2011 the appcllants were accorded reasonable opportumty to personally

L

6. Flrstly the issue to be dec1ded is whether the six appeals f led by the appellants :

| \agalnst Orders«In Or1g1na1 No 218 R to 223 R all dated 30.07. 2008 with the then
appellate authortty were barred by ttme or not The appellants empha51sed that they

‘ recelved the copres of the Orders-In Or1gznal on 21 10. 2008 and enclosed a copy of

the afﬁdawt statmg therem that these were recelved on 21 10 2008 only Here 1t is

pertment to mentlon that the appellants except ﬁhng an afﬁdavxt have not put across

any documentary ewdehce in thetr support In then* wrrtten submlssuons dated

10 01, 2012 the appellants have themselves admltted that the copy of the Orders-In-

‘Qrtglnal were recelved by them on 21 lO 2008 after a long gap. from the date of

" receipt of cheques for the sanctloned rebate amounts The appellants in. thelr
: subm1ss10ns have not bothered to mentzon about the mode of dehvexy of the. Orders-

.lIn-Orlgmal and the cheques such as by hand or by post to them

e i i ety e e o




4.1. The department is erred in rejecting the rebate claims in spite of submitting
the ‘Bank Certiﬁcéte of Export Realization’ evidencing the export of goods and
receipt of export sale proceeds in foreign exchange. That the said certificate was
enclosed to the rebate claim, the department merely brushed aside the said
submission of the applicants. That the department also erred inﬁ stating that for
payment of rebate under Rule 18, export is a pre-condition to be fulfilled. That the
goods have been exported under FOB contract which stipulates that the
responsibility of the exporter is to handover fhe goods Free On Board (FOB) under
the International Contract Terms (INCOTERMS). That once the goods are handed
over to the ship, the title in goods is transferred to the customer and any loss in
transit is sole responsibility of the overseas buyer. That in the instant case the goods
were exported under FOB terms and the export proceeds are also realized irll foreign
exchange, which completes the condition of rebate which basically casts obligation
on the exporter to collect the export proceeds in foreign exchange for the goods
exported. That once the said condition is complied with, rebate on the said goods
" cannot be denied and therefore the order of department is liable to be quashed and
set aside. '

4,2. The department erred in rejecting the claim only on the ground" that the
goods have actually not exported. That the department failed to appreciate that the
goods have actually been taken on board in the ship and the necessary Bill of Lading .
is issued by the shipping agency and the ship was physically moved from the port.
That there is no dispute to the fact that necessary duty has been paid on the said
goods and a certificate is issued by Superintendent of Central Excise verifying the
said duty payment details. That the applicants have completely discharged their
obligation on their part and therefore the burden of duty paid on the said goods
exported should not fall on the exporter having completed and discharged the
obligation on their part therefore the order of department is liable to be quashed
and set aside. | \ _ ,

4.3. The adjudicating authority rejected the rebate on the grouhd that there is no
endorsement of the Customs officers on the reverse side of the ARE-1, shippihg bill
and copy. of mate receipt is not submitted. That the Commissioner (Appeals) failed
to extend his independent finding on this order but traversed beyond the finding of

f
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2.1 Aggrleved by the 1mpugned Order—ln-Appeal- of the then Commissioner
| (Appeals), g the appellants ﬁled a Rev151on Apphcatron wrth the Govt Of India in

_ response to Whlch Order No 1 103 1108/ 11 CX dated 25 08. 2011 was passed by the

Joint Secretary(Revrslon Apphcatron) of the Government Of India, Mmlstry of

. Flnance (Department of Revenue) under Sectlon 35 I;E of the Central Excrse Act,
- 1944 in whlch the 1mpugned Order-In-Appeal was’ set a51de and the case was

_remanded back to thls appellate ottlce to dec1de the case afresh on merit atter

affordmg reasonable opportumty of hearlng to the appellants

.‘ 30 Accordmgly, the appellants have now ﬁled the subject appeals on the grounds

that the Orders In Orlgmal were received by them on 21 10.2008 and that they

enclosed a. copy of the affidavit w1th regard to the fact that the said Orders-In Or1g1nal

dated 30. 07 2008 werc reccrved by thern on: 21 10 2008 only They also added that the

deductlons 1n the respectlve rebate clalms as made by the department were wrong and

that the same should have been calculated in terms of the norms fixed by the

department and not as, per the SION of DGFT

_4. On 09 10 2012 I heard Sh]'l Rajrv Tuh and Shr1 Akshit- Kapoor, both

Advocates who appeared on behalf of the appellants Sh. Rajiv Tuli, Advocate,
relterated the submlssmns grven m appeal He added that thelr appeal was wrongly

dlsmlssed as tnne baned ; that the1r rebate clauns shou]d be passed as input-output

norms were ﬁxed under Notlf catzon No 41/2001 CE (NI ) dated 26.06.2001; that he

T e — e e
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the adjudicating authority. That the Commissioner (Appeals) simply rejected the
appeal filed by the applicant on the grounds that the goods have not been exported.
That in the present case the goods have been lost after the vessel left the port, the
applicants have recovered the sales proceeds in the convertible foreign exchange
and therefore the rebate is legally eligible to the applicant.

4.4, The Commissioner(Appeals) erred in rejecting the claims only by relying upon
the word ‘exported’ used in the text of Rule 18, Notification No. 19/2004-CE(NT)
dated 06.0-9.2004 and para 8.4 under Chapter 8 of the CBEC Manual. That the
present case relates to accidental loss of export goods which requifes different look
at rules framed. That physically the goods have been cleared from the factory under
supervision of Central Excise Officer by following all the procedures laid down for
export. That the export was on FOB terms and the sale was cbmpléte ‘and the
ownership of goods was transferred to buyer once the goods were delivered on
board for delivering the goods to overseas buyer.

4.5. The Commissioner (Appeals) erred in reJectlng the cla|m relylng upon the
definition of word ‘export’ as given under Section 2(18) of the Customs Act, 1962.
That the applicants submit that the goods were removed from the factory and
loaded on the ship for taking the same to a place outside India. That the ‘deﬁnition
doesnot envisage that goods must reach in the hands of overseas buyér. That
because of accident, goods did not reach the destination. That because of accident
the goods did not reach the destinétion. That despite the accident, the ownership of
goods was transferred to the overseas buyer, export was complete and therefore the
overseas buyer claimed the insurance and remitted the proceeds in convertible
foreign currency. That the inference of the definition of export as drawn by the
Commissioner (Appeals) is wrong and is not capable of handling the situatiqn of
accident.

46. The Commissioner (Appeals) erred in rejecting the rebate claim_without
considering the various representation made by the Federation of Indian Export
Organisation and the Chairman of CBEC to issue necessary directions and "
clarification so that the exporters are not put to financial loss for no. mistake of
thelrs That the applicants have also directly written to CBEC requesting to consider
their case in view of the recovery of sale proceeds in convertible foreign exchange

4
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Present 51x appeals (1 €. Central Exmse Appeals No 01 to 06) have been filed

'by M/s Pawan Jam & Sons, D 38’ SMA Industnal Area, G T Karnal Road New

' Delh1-110033 (herelnafter also referred to as the appellants) in pursuance of the

dtrectlons'-gWen ..under ‘Order No. 1103 1108/11 CX dated 25. 08 2011 of the

- Government Of Indla passed in’ resanse to the Rev1ston Appl:catton filed by the

| _',appellants under ‘%ectlon 35 EE of the Central Excise Act 1944 agamst Orders-in- - '

Appeal Nol_-: 195 to 200/CE/DLH/09 dated 29 09. 7009 passed by the . then

.Commlssroner (Appeals) Central Exmse Delhr-l CR Burldmg, lPLstate New

2. Brreﬂy stated six refund clalms in questlon lrled by the appcllants were |

‘scruttnrzed 'and.:calculated by the Jurrsdrctronal refund sanctromng authonty n
: accordanoe w1th the SION norms (rnput output ratro ﬂxed by the DGFF for the '

-subject 1tems) and the refund of admrssxble amount was. eranted to thc appcllants vide

Orders-In-Orrglnal No ”18~R to 223 R all dated 30 07 2008. The: appellants opmed
that the department calculated the amounts of refund in each claim as per SION
norms, whrch are not appllcable in theu case, and they ﬁled an appeal with the then

Cornmissroner (Appeals) who after conﬁrmmg the 1elevant faets from the

| _]urlsdrctlonal ofﬁce rejected all the s1x appeals as txme harred !




4.7. The department erred in not considering that the Customs officer has not
signed on the ARE-1. That it is factually incorrect as the jurisdictional Central Excise
officers have signed the ARE-1 on the reverse side of the document at the time of
stuffing the container at the factory and the said ARE-1 is also signed by Customs
Preventive officers at the port of shipment. '

' 4.8. The department erred in rejecting the rebate claim on the ground that the
goods are lost within the Indian territorial waters and hence goods are not exported
- consequently no rebate. That under FOB contract the ownership in goods passes to
the buyer immediately on handing over the goods on board and in the present case
| the goods have been handed over to the shipping agency on 27.07.2010 itself who
have issued the bill of lading confirming goods on board. That the overseas
customer in terms of FOB contract accepted the loss of goods and remitted sale
proceeds in convertible foreign exchange for the goods lost in transit. That the main
purpose of allowing the incentive in respect of export is to earn convertible
exchange for the country that has been achieved by the applicant and the sale
proceeds were realized in view of the FOB contracts and applicants have produced
the BRC and are legally eligible for the export incentive by way of rebate. That
realization of sale proceeds in foreign currency is a condition precedent to rebate
claim which has been fulfilled by the applicant. Thereforé they are legally eligible for
the rebate claim which is required to be paid.

5. Personal hearing scheduled in this case on 03.08.2015 was attended by Shri
P.K. Shetty, Advocate on behalf of the applicant who reiterated the grounds of
revision application and also stated that once the goods were shipped on b_oard the
ownership étood transferred to the buyer particularly as the sale is on FOB basis
and that the payment for the goods has been received by them as is evident from
the BRC. Therefore, they should not be penalized for circumstances beyond their
control. Nobody attended hearing on behalf of department.

6. Government has carefully gone through the relevant case records available in
case file, oral & written submissions and perused the impugned Order-In-Original

and Order-In-Appeal.
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7. On perusal of récords, the Government observes that the applicant have filed
the rebate claims in their jurisdictional Division. During scrutiny of the rebate claims
it was noticed that there was no endorsement from Customs on the reverse side of
ARE-1s, that there was no endorsement on shipping bill from Customs and that copy
- of mate receipt not submitted. Accordingly Deficiency Memo Cum Show Cause
Notice (DM) was issued. The Deputy Commissioner vide impugned Order-In-Original
rejected the rebate claims. The applicant filed appeal before the Commissioner
(Appeals) who rejected the same. Now the applicant has filed this revision
application under Section 35 EE of Central Excise Act, 1944 before Central
Government on the grounds stated at para 4.

8. Government notes that the lower authorities have held rebate claims
irrespective of the ground that as the vessels on which impugned exported goods
were loaded, collided with another vessel immediately after leaving the port and as
such, the goods were not actually exported. In contrast, the applicant contended
that as the ekport was onf FOB terms and sale was complete and he ownership was
transferred to overseas buyer, the export was complete. Since, remittance was also
received by the applicant, there is no reason for denial. In view of rival submission,
Government proceeds to decide the issue on the basis of prevalent statutory

provisions.

8.1. As per section 4(1) (a) of Central Excise Act, 1944 where duty of excise is
chargeable on any excisable goods with reference to their value, then on each

removal of said goods such value shall-

(@) In a case where the goods are sold by the assessee, for delivery at
time and place of the removal, the assessee and the buyer of the
goods are not related and the price is the-sole consideration for the

sale, be the transaction value.

(b)  In other case, including the cases where the goods are not sold be the

value determined in such manner as may be prescribed.
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8.2 The word ‘Sale’ has been defined in Section 2(h) of the Central Excise Act,
1944, which reads as follows:

“ ‘sale’ and ‘purchase’ with their grammatical variations and cognnate
expression, mean any transfer of the possession of goods by one person on
another in ordinary course of trade or business for cash or deferred payment

or other valuable consideration.”

8.3. It has been a settled position that once the goods are. loaded on ship, the
ownership is transferred to foreign buyer and FOB value will be transaction value.
Conversely, if FOB value is transaction value, then the ownership of goods gets
trahsferred once the goods are loaded in vessel. In this case also the term of
payment was FOB and as such, the applicant as an exporter-no more remains owner

of the goods.

8.4. Further, as per explanation (A) to Section' 11B, refund includes rebaté of duty
of excise on excisable goods exported out of India or excisable materials used in the
manufacture of goods which are exported. As such the rebate of duty on goods
exported is allowed under Rule 18 of the Central Excise Rules, 2002 read with
Notification No. 19/2004-CE(NT) dated 06.09.2004 subject to the compliance of
provisions of section 11B of Central Excise Act, 1944. The explanatibn (A) to Section
11B has clearly stipulated that refund of duty includes rebate of duty on exported
goods. Since refund claim is to be filed within one year from the relevant date, the
rebate claim is also required to be filed within one year from the relevant date. As
per explanation B(a)(i) of Section 11B, the relevant date for filing rebate claim

4

means:-

"(a) in the case of goods exported out of India where a refund of excise duty paid is
available in respect of the goods themselves or, as the case may be, the excisable
materials used in the manufacture of such goods.-

() If the goods are exported by sea or air, the date on which the ship or the
aircraft in which such goods are load, leaves India, or”
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Government finds no ambiguity in provision of section 11B of Central Excise Act,
1944 read with Rule 18 of the Central Excise Rules, 2002 regarding statutory time
limit of one year for filing rebate claims.

8.5. Going by harmonious interpretation of above peshge;?the inference can be
drawn that as the term of payment was FOB, ownership of exported goods does not
remain with the exporter and that as the export order was given by the Customs,
the export cannot said to be not complete. Further, export benefit scheme like
rebate is introduced to promote export to earn foreign exchange. In this case,
foreign remittance has also been realized, hence, liberal interpretation of stature

should be done to meet the basis spirit of such export related scheme.

9. In view of above, Government is of considered opinion that given the peculiar
circumstances of the case, the export cannot be said to be not completed ar}d hence
rebate claims cannot be held inadmissible on the above ground. |

10. In view of above, the impugned Order-In-Appeal is set aside and Revision
Application allowed.

11.  Revision Application thus recedes in above terms.

12.  So, ordered.

3

(RIMJHIM PRASAD)
JOINT SECRETARY TO THE GOVERNMENT OF INDIA

M/s Positive Packaging Industries Ltd.,
Village Ransai, Khopoli Pen Road,
Taluka-Khalapur, District Raigad.
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Central Exase Act‘, 1944, it was ob/i_c]etqrj('pn: the part of theJRevenue, either to tender a copy
of the B’ecisrt}n fto' the assessee or ro sent it by'regrstereo’ ,post with acknowledgment due to the
assessee qr. /ts authonzed agent. In the present case, ne/ther of the above have been complied
with by the Revenue Accorcﬂng/y, the contenﬁon of the assessee that a copy of the order of

Commrssroner of Centra/ Excise (Appea/s) was recerved for the first time on 26th February,
2010 would have to be accepted. Consequently, the decision of the CESTAT that the appea/ o

filed by the a,ssessee was time-barred cannot be sustamed oo -

R 82 . -0n- perusal of above Judgement xt lS qu|te evndent that in- terms of Sect|on -

. ‘37C(1)(a), the order needs to be sent by regtstered post w:th acknowledgement due,
‘for whom tt |s mtended or his authonzed agent if any In this case, the impugned
orders-m ong.l,nai , _were shown to have ‘been issued on 30.7.2008. However, the
depanmentl:c:(-aimed that the impugned orders'vvere received by some representative of
the appiicant"company on 21.8. 2008'7' No satisfactory reasons have been given by the

department as to why the orders have nbt been sent by post in spite of having shown -

as |ssued on 30 7. 2008, and the same orders ‘have been ‘handed over to the
representat[ve -of the appllcant company If same orders have been shown as lssued on
30.7.2008 through post the same orders cannot be handed over to any person by
hand. No satlsfactory explanatlon has been glven by the department for such
contradlctlon ' Further the department could not bring on record any valld
authonzatlon by the company cluthorlzmg the person who has purportedly received the
impugned- orders-ln ong:nal Under such orcumstances the impugned orders-in-
original cannot be said to have been served to. the concerned party. There is also no
proof of servnce of orders, if sent by post to the appllcant Under such cnrcumstances,
‘ Government has no option but to. accept the apphcants contention that they were not
served the: 1mpugned orders-in- ong:nal either through post or through hand delivery as
claimed by the department As such applicant’s contenhon regarding receipt of the
impugned orders~|n original, only on 21 10,2008 requwed to be accepted and that the

- the appeals were filed before (’omm|55toner (Appeals) on 6.1.2009, within condonable

time limit of 90 days Hence, the appeals caninot be treated as time barred and may be

decided on’merits.,
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F.No.195/862-867/13-RA
Ordar No, 185-190/2015-Cx dated 21.12.2015

»

"the exporter is not liable to pay Central Excise duty on the CIF value of the
goods but the Central Excise duty Is to be paid on the transaction value of the
goods as prescribed under Section 4 of the Central Excise Act, 19447, It is
thus clear from the order that in any case, duty is not to be paid on the CIF

value.

Hon'ble Supreme Court in its order:in Civil Appeal No. 7230 of 1999 and CA No. 1163
of 2000 in the case of M/s Escort JCB Ltd., Vs CCE Delhi reported on 2002 (146) ELT
31 (S0) observed (|n para 13 of the said Judgement) that : .

“in view . of the discussions held above in_.our view the. Commissioner of Central
Excise and CEGAT erred in drawmg an inference that the ownership in the property
continued to be reta/ned by the assessee till it was delivered to the buyer for the
reason that the assessee had arranged for the transport and transrt insurance. Such
a conclusion is not sustainable”,

Further, CBEC vide its (Section) 37B order 59/1/2003-CX dated 03-03-2003 has
clarified as under:-

"7, 'Assessable value’is to be determined at the “place of removal”. Prior to 1-7- -
2000, "Place of removal” [section -4(4)(b), sub-clauses (il (ii) and (iii)], was the
factory gate, warehouse or the depot or any other premises from where the goods

Pt were to be sold. Though the definition of "place of removal” was amended with
effect from 1-7-2000, the point of determination of the ‘gssessable value under
section. 4 remained substantfa//y the same..Section 4(3) (c).(i) [as on 1-7- -2000] was
/dentfca/ to the earfier provision conta/ned in section .4(4)(b)(i), section. 4 (3)(6)(//)
was identical to the earlier provision in section H4)B)(71} and rule 7 of the Central
Excise I/a/uatfon (Deferm/nat/on of Pr/ce of Excisable Goods) Rules, 2000, took care
of the situation covered by the earlier secoon 4(4 b )(/// i), In the Hnance Bill, 2003
(clause 128), the definition "olace of removal” is proposed to be restored through
amendment of section 4 to the posmon as it existed Just pr/or to 1-7-2000.

8. Thus, it would be essential i each case of removal of excisable goods to
determine the point of "sale”. As per the above two Apex Court decisions this will
depend on the terms (or conditions of contract) of the sale. The ‘insurance’ of the
goods during transit wil|, however, not be the sole consideration to decide the
ownership or the point of sale of the goods.”

10.  Government observes that the applicant has relied upon the CBEC Circular
No. 510/06/2000-Cx dated 3.02.2000. In this regard, Government observes that
w.e.f. 01.07.2000, the contept of transaction value was introduced, for valuation of
goods under Central Excise Act. Though the CBEC circular 203/37/96-CX dated
26.04.1996 was issued when transaction value concept was not introduced yet the
said circular cleariy states that AR4 value of excisable goods should be determined

7 .




F.i1.193/842. 887/13.5,
- Grder Ho. 185-190/2015-Cx dated 27 12, 201

under Section 4 of Central Excise Act, 1944 which is required to be mentioned on the
Central Excise invoices. Even now the ARE-1 value is to be the value of excisable %

goods determined under Section 4 of Central Excise Act, 1944 j.e. the transaction

value as defined in section 4(3)(d) of Central Excise Act. CBEC has further reiterated
in its subsequent circular No.510/06/2000-CX dated 03.07. 2000 that as clarified in

Lircular_dated_26.04. 1896, the.AR4. value. is_to_ be.determined- u*rder Section-4- of ..

Centrar Excise Act, 1944 and this value is relevant for the purpose of Rule 12 and 13
of Central Excise Rules. The AR4 and Rule 12 and 13 are now replaced by ARE-1
and Rule 18 and 19 of Central Excrse Rules, 2002. It has been stipulated in the
Notification ~No.19/04-CE(NT) dated .06.09.204 and the "CBEC Circular

No. 510/06/2000 Cx dated 03.02.2000 that rebate of who!e of duty paid on all

excrsable goods will be granted. Here also the whole duty of excise would mean the
duty payable unger the provision of Central Excise Act and determined accordingly.

Any amount pard in excess of duty liability on one’s own volst;on cannot be treated' ‘

as duty. Analogously, Boards Circular No. 21/89- CX6 dated 04 04 1989 relied

upon’ by the applicant, will also be mapphcable to present case.

11. Government notes that sald Notification No. 19/04 CE (NT) dated 06.09. 2004
issued under Rule 18 of Central Excise Rules, 2002, prescribes the conditions,

!imltatlons and procedure to be followmg for c[a!mrng as well as sanctronrng rebate -
claims of duty patd on exported goods The satisfaction of: ‘rebate sanctlontng _

authority requires that rebate claim as per the relevant statutory provrsrons should
be in order. He does not have the mandate to sanct!on claim of obviously excess
paid duty and then initiate proceedlng for recovery of the erroneously pald ‘rebate
claim. Therenore the Circular dated 03.02.2000 as relred upon by apphcant cannot
supersede” the prowsrons of Notification No. 19/04- -CE(NT). Ad)udlcatrng authority
has therefore rightly sanctioned part rebate claim and also fightly hefd that any
amount paid in eéxcess of duty liability on one’s.own volition cannot be treated as
duty and it has to be treated a votuntary deposit with the Government which is
required to be returned to the assesses / respondents in the” manner in Wthh it was
paid as the said amount cannot be retained by Government without any authonty of
law. Hon'ble High Court of Punjab & Haryana at Chandigarh vide order dated
11.09.2008 in CWP No0s.2235 & 3358 of 2007, in the case of M/s. Nahar Industrial

Enterprrses Ltd. Vs. UOI reportad as 2009 (235) ELT-22 (P&H) has decided as -

" under:-

vl
.
MR
i

"Rebate/Refund - Mode of payment — Pelitioner pafd lesser duty on domestic

product and higher duty on export proa’uct which was not payab/e - Assessee not -

entitled to refund thereof in cash regardless of mode of payment of said higher
excise duty ~ Petitiorrer is entitled to cash rei fund only of the portion deposited by it
by actual credit ang for remaining portion, refund by way of credit is appropriate.”

Hon'ble High Court of Punjab & Haryana has abserved that refund in cash of higher -

duty paid on export product which was not payable, is not admissible and refund of

8
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