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ORDER

This Revisior; Application is filed by Commissioner of Customs (Import &
General), NCH, New Delhi,(hereinafter referred to as the Department). against the
Order-in-Appeal No. CC(A)CUS/189/2013 dated 26.03.2013 passed by Commissioner
of Customs (Appeais),NCH, New Delhr with respect to Order-ln-Onglnal No. 78/2012
dated 08.11.2012 passed by Addl. Comm155|oner of Customs IG I Airpott, New
Delhi.

2. - Brief facts of the case are that Shn Amarjlt Singh (herelnaf‘ter referred to as the
Respondent) holder of Indian Passport no. £-7509844 dated 28.01.2004 arrived from
Hong Kong on 13. 12 2011 at IGI Airport T-3, New Delhi- carrying dutiable goods. He
was intercepted while walkmg through the green channel and upon search, one
packet contalnlng 0.500 kgs. of Ruthenlum Sponge Powder along with delivery note

no. 8001245676 angd invoice no. 7000426233 both dated 12.12.2011 for HK$ 18800 ‘

equwalent to Indlan Rs 1,26,900/- was found and recovered from the back pocket of
Shri Amaryt Smgh The said goods were seized under Sectlon 110 of the Customs Act,
1962 under panchnama dated 13:12.2011 drawn on the spot. Also one delivery note
no.8001187133 dated 27.07. 2011 for 1.00 kg of Iridium Sponge and 0.500 kgs.
Ruthenium sponge" for HK$: 306935 equuvalent to Indlan Rs.17,95 ,570/- was also
found and recovered ‘Thus the_ total value of the goods came to Rs. 19, 22 470/
Voluntary statement of the- passenger was recorded under Section 108 of the Customs
Act, 1962 ‘on 13, 12 2011/ 14. 12 2011 16 12. 2011 and 06 02 2012 Shn Amar]1t
‘Singh'. mteraha stated: that he was carrying. 0.500- kg of Ruthenlum Sponge Powder

bought from Hong Kong for-HK $ 18800 ‘that he was walklng through the green

channe! and did not report to red channel that on earlier occasion also, he had
carried 1. 00'kg Iridium sponge powder and 0. 500 kg Ruthenium powder and walked
through. green charinel on 30 07 2011. and did not report at the red channel; that he

had proprletary mterest in two fi rms viz Mfs Chohan Jewellers, Tali Wala Chowk

Amrltsar and M/s Galaxy Traders, Manley House Hong Kong; that he had bought
these items from M/s Hetaeus Ltd. Hong Kong in the name of the Hong Kong firm

M/s Galaxy.Traders; as they did not seII in the name of any fore|gn firm; that when he =

was exiting through green channel he was asked by the Customs officer to declare

any dutiable. goads, but he did not declare or even did not mention the value of'

Ruthenium sponge'powder in Customs disembarkation card; that on earfier occasion
i.e. on 30.07.2011 he carried one kg of Tridium and 0.500 kgs of Ruthenium powder;
that out of these only. Ruthenium powder belonged to him and. Iridium powder
belonged to Mr. Mannu of Hong Kong and he was get a sum of Rs. 20,000/- for
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carrying this; that he was to hand over it to one person as per direction of Mr. Mannu,
outside the Airport; that Ruthenium powder was used to improve the quality of 24
carat gold jewellery; that this was the second time he had brought Ruthenium
powder; that the value of 1 kg of Ir|d|um sponge powder was approx. Rs. 15,25 lacs
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to Rs. 15.50 lacs; that in total i.e. on 30.07.2011 and 13.12.2011 he had brought
1 kg of Iridium powder and 1 kg of Ruthenium powder; that he did not pay any
Customs duty on earlier occasion; that this time he wished to pay the duty; that this
was his second mistake; that he had bought Iridum powder in the name of his Hong
Kong firm but the payment was made by Mr. Mannu; that he was merely a carrier of
Tridium powder; that he was to get Rs. 20,000/- for carrying the goods; that on earlier
occasion, he had walked through the green channel and handed over the goods
(Iridium powder) to Mr, Mannu’s person. After recording of the statement Shri
Amarjit Singh suddenly tore out a paper (Delivery note no. 8001187133 dated
27.07.2011) from the case file and swallowed it in a flash of time. Before anything
could be done from preventing him from swallowing the said delivery note, he had
already swallowed the same. The Consulate General of India, Hong Kong vide their
letter dated 06.01.2012 forwarded the copies of delivery note for the supply of 1.00
kg of Iridium sponge and 0.500 kg of Ruthenium sponge and its corresponding invoice
no. 7000405058 dated 27.07.2011 for HK$ 306935 and delivery note no. 8001245676
dated 12.12.2011 and its corresponding invoice no. 7000426233 dated 12.12.2011 for
HK$ 1880 issued by the supplier M/s Heraeus Ltd., Hong Kong in the name of M/s
Galaxy Traders, Hong Kong. In their letter Consulate General of India, Hong Kong also
informed that M/s Galaxy Traders, Hong Kong Traders, Hong Kong commenced its
business on 22.03.2010; that at present Shri Amarjit Singh, holder of passport no. E-
7509844 and who was intercepted at IGI Airport while smuggling, became the owner
of this company since 24.06.2011. They further informed that the declared address of
M/s Galaxy Traders, Manley House, Hong Kong was found to be a residential flat.

2.1. A Show Cause Notice was issued to the respondent vide C.No.
VIII(AP)10/P&1/74-C/2011 dated 23.05.2012 as to why the impugned goods valued at
Rs.1,26,900/- should not be held fiable to confiscation under Section 111(d), (D & (m)
of the Customs Act, 1962; Customs duty amounting to Rs. 6,93,050/- on Rs.
19,22,470/, the total value of goods imported on 30.07.2011 and 13.12.2011 should
not be demanded under Section 28(4) of the Act along with interest under Section 28
AB and penalty should not be imposed under Section 112 of the Act ibid. After
following the due process of law Additional Commissioner of Customs, IGI Airport
vide Order-in-Original No. 78/2012 dated 08.11.2012 ordered as under :-

(i) confiscation of 0.500 Kgs. of Ruthenium Sponge Powdgzr imported by the
respondent on 13.12.2011 valued at Rs.1,26,900/- under Section 111 (d),{I) & (m) of
the Customs Act, 1962 with an option to redeem the same on redemption fine of
Rs.50,000/- under Section 125 of the Act ibid.

(if)  recovery of Customs duty from the respondent amounting to Rs. 6,".93,050/— on
Rs.19,22,470/-, the value of the goods imported (0.500 Kgs. of Rutheruum Sponge
and 1.00 Kg. of Iridium, collectively valued at Rs. 17,95,570/-, |mp9rted on
30.07.2011 and 0.500 Kgs. of Ruthenium Sponge valued at Ks._1,26,900/-, .|mpo'rted
on 13.12.2011) under the provisions of Section 78 and Section 28(4) (invoking
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extended period clause of five years) of the Customs Act, 1962; @

(i) recovery of interest at appropriate rate from the respondent on the duty
evaded, at applicable rates, under section 28AB of the Act ibid.

(iv) imposed a penalty of Rs. 2,00,000/- upon the respondent under Section 112 of
. the Act ibid.

3. Being aggrieved. by the said Order-in-Original, respondent filed appeal before
‘Commissioner (Appéals) who vide his Order-in- Appeal No. CC(A) Cus/189/2013 dated
26.03.2013 modified- the Order-rn -Original to the extent of reducing penalty under
~ Section 112 (a) of the Customs Act, 1962 to Rs. 40,000/- only and rejecting the duty
demand raised and. confirmed under Section 28 of Customs Act, 1962 only on the
basis of the overseas purchase invoice without ewdence of rts carnage and dlsposed

~in Indla

4 Bei'ng‘aggr'ieiriedby 'the impugned Order-in-Appeal, thie: Department has field
this revision applrcatron under Sectlon 129 DD of Customs Act, 1962 before Central
Govemment on the followmg grounds :

4.1 - That the respondent in h|s voluntary statement recorded on-13/14.12.2011,
16.12.2011 -and 06.02. 2012 admrtted that on '30.07.2011 also, he carried 1 Kg of
Irrdium ‘Sponge Powder and 0. 500 Kg Ruthemum Powder and walked through green
-channel without- paylng Customs duty :

4, 2 That the respondent also trred 10 destroy the evidence: of- purchase of these
goods by swallowrng the- delrvery note no. 800118133 dated 27.07.2011, a copy of
whnch was - obtamed from the Consulate General of India, Hong Kong '

43 . That the deciared address of M/s Galaxy Traders, through Wthh the passenger
has cialmed to sell the lmpugned goods has been found to be a. resrdentral flat.. '

4. 4 That in splte of the above, - the Comm|55|oner (Appeal) has mentroned in his
order that on the ba5|s of statements no demand under Sectlon 28 can be raised and
confi rmed L :

4.5. That the order passed by the Appe!late Authority is not legal ‘and proper and
prayed to stay the order passed by the’ Commissioner (Appeal), 1o ‘examine the
correctness of the order passed by the Commlssroner (Appeal). and to pass such other
orders as deem fiti in the present circumstances of the present case.

5.___A show_cause_nottce_was_lssued_to_the respondent_ons13.11.2013,~in..response :

to which the following submissions dated 03.01.2014 has been made:

5.1. That the revision appllcatron is not marntalnable as no condonation of delay
application is filed by the Department.
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5.2. That Section 28 of the Customs Act, 1962 may be read as:-

"Recovery of duties not /ewed or 5hor1‘~/ewed or erroneously refunded, or any interest
payable has not been paid, part- pa/d or erroneous/y refunded, for any reason other tharn
the reasons of collusion or any willful mfs-statement or suppression of facts-

A. the proper officer shall, within one year from the relevant date, serve notice on the
person chargeable with the duty or /nterest which bas not been so fevied or which has
been short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to Show Cause why he shou/d not pay the amount specified in the

notice;”
Explanation- For the purpose of this Section, “relevant date” means,-

a) In a case where duty is not levied, or /nrerest is not charged, the date on which the
proper officet makes an order for the c/earance of goods;

b) In a case where duty is provisionally assessed under Section 18 of the Act, ibid, the
date of adjustment of duty after the final assessment or reassessment, as the case

may be, thereof;
¢) In a case where duty or interest has been erroneously refunded, the date of refund”.

That from the above said language of S4dion 28 of the Customs Act, 1962 it is
clearly established without any doubt that Section 28 is applicable only when there is
order of clearance passed by the proper offi cer and the proper officer has to issue a
show cause notice for duties not levied or short levied or erroneously refunded within
one year from the date of passing of the order by the proper officer. That neither
their case is of provisional assessment under Sect|on 18 of the Customs Act, 1962 nor
their case is the case of refund of Customs Duty That in their case no order of
clearance has been passed by the proper officer. “Therefore, Section 28 of the

Customs Act, 1962 is not applicable.

53. The respondent placed reliance on the decision of CESTAT in the case of Essar

Oil Ltd Vs. Commissioner of Customs (Prev), Jamnangar-2006 (197) ELT 450 (Tri-

Mumbai) as under:-
“Demand-short levy-Section 28 of the Customs Act. 1962 is applicable when duty has
been short-levied or non-levied pursuant to an order of assessment and since no order
of clearance under Section 47 ibid Jssued, no short levy or non-levy of duty can arise
for recovery in terms of Section 2(’ ‘J/d’

I
5.4, Section 44 of the Customs Act clearfy stated that Section 47 of the Customs Act
is not applicable to the goods imported under baggage and goods imported by post.
There is no question of payment of interest under Section 28AB.

55 The respondent prayed for setting aside the revision application filed by the
department. '

6. An application for condonation of delay inlﬁling Revision Application is also filed

by the department on the following grounds:-
5
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6.1. That the applicant is preferring an appeal against the Order-in-Appeal No. ®

. CCA/Cus/AIR/189/2013 dated 26.03.2013 passed by the Commissioner of

' Customs(Appeais),New Dethi vide which the Commissioner (Appeals) has modified the
Order-in- -Original :

6.2. That the revision application was filed on 08.10.2013 against the Commissioner
(Appeals) order communicated on 14.06.2013 and direction for filing revision
application was issued by.the Commrssroner of Customs on 09.09.2013. Therefore, it
appears that there is a delay of 25 days in filing the revision application. .

6.3. That due to administrative emgencres which were beyond control, the appeal
could not be filed in time. It is réquested that the delay may be condoned in terms of
~ proviso to Section 129 DD of the Customs Act, 1962.

7.' Personal hearing was scheduied in this case on 04 08 2015, 02.09. 2015 &
- 15.09.2015 was attended by Shri S.S. Arora {Advocate) on behalf of the respondent
~ and stated that the date of-issue of - Order—m-Appeal is 17. 04 2013, that endorsement-
~on copy of Order—ln-AppeaI shows its feceived on 23, 04. 2013 whereas date of receipt
of order in RA has been shown on 13.09. 2013; that the appllcatton is therefore clearly
- timé barred Nobody attended the heanng on behalf of department

8. Government has carefu!ly gone through the relevant case records and perused
the tmpugned Order—m Ongmal and Order-rn-Appeal

9.' At the outset Government takes up the issue of delay in filing of Revision
Apphcatlon :

9.1. Government observes that Rule 129DD (2) reads as under -

2) An app/fcat/on under sub-section (1) shall be made within three months from
'the date of communication to the applicant of the order against which the application
is being made:

Provided that the. Cenzra/ Government may, if it is satfsfed that the. applicant was

prevented by suﬁicxent caause from presenting the application within the aforesaid

period of three months allow itito be presented within a further period of three

mont:hs E o -
From a plain reading of the above proviso it is clear that'subject to satisfaction of the
Central Government that the: department was prevented by: sufficient cause in
presenting the application within time, delay may be condoned upto 3 months under
Rule 129 DD(2). '

9.2 The department vide their letter C. No. VIII(AP) 10/P&1/74C/2011/pt/ dated
06.05.2016 filed for seeking condonation of delay of 25 days in filing the appeal
against the impugned Order—in-AppeaI No.CCA/Cus/AIR/189/2013 dated 26.03.2013
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on the grounds that they were engaged in other administrative exigencies which
were beyond control, the appeal could not be filed in time.

9.3. As such, the department filed this revision application in 25 days after initial 03
months period if date of receipt of Order-in-Appeal is considered as 14.06.2013 as
claimed by the department and after 78 days if date of receipt of Order-in-Appeal is
considered as 23.04.2013 as contested by the respondent. In any case both these
periods falls within condonable limit of 3 months under Section 129 DD (2) of the
Customs Act, 1962. Hence, Government condones the said delay and proceeds to
decide the issue on merits.

10. On perusal of records, Government observes that Shri Amarjit Singh, on
specific intelligence was intercepted while exiting the green channel upon arrival from
Hong Kong on 13/14.12.2011 by Flight No. CX 695. Upon personal search 0.500 kg of
Ruthenium sponge powder not declared by him was recovered and seized under
-Section 110 of the Customs Act, 1962. In his voluntary statement tendered by Shri
Amarjit Singh on 13/14.12.2011, 16.12.2011 an 06.02.2012 he admitted that he was
carrying 0.500 kg Ruthenium sponge powder bought from Hong Kong; that he was
walking through the green channel and did not report to red channel; that on earlier
occasion on 30.07.2011 he had carried 1.00 kg Iridium sponge powder and 0.500 kg
Ruthenium powder and walked through the green channei and did not report at red
channel. Delivery note no. 8001187133 date 27.07.2011 and Invoice no. 7000405058
dated 27.07.2011 were also recovered from him. Further he tore the delivery note no.
8001187133 dated 27.07.2011 from Government file and swallowed it. Copies of the
delivery notes and related documents were obtained from the Consulate General of
India, Hong Kong. A show cause notice was issued to the respondent proposing
confiscation of the seized goods; duty demand along with interest on the goods
imported without payment of duty on 30.07.2011 and 13.12.2011 and imposition of
penalty. The Additional Commissioner vide Order-in-Original dated 08.11.2012
confiscated the impugned goods under Section 111 (d), () &(m) ibid with option to
redeem the same on payment of redemption fine of Rs.50,000/- under Section 125
and payment of appropriate duty and interest under Section 28 & 28AB ibid qn goods
imported on 30.07.2011 and 31.12.2011. A penalty of Rs. 2,00,000 was also lmpo§ed
upon the pax under Section 112 ibid. Aggrieved by the said order, the pax filed
appeal before Commissicne: (Appeals), who vide impugned order dated 26.03.13
modified the Order-in-Original to the extent of rejecting the duty demand raised and
confirmed under Section 28 of Customs Act, 1962 as @ consequences o; tII:e
recovered past OVerseas purchase invoices from the respondent anctl ;edltilsaent ;az
penalty under Section 112(a) to Rs. 40,000/~ only. Now the department app

filed Revision Application on the grounds stated in para 4.

11. Government observes that main issues of contention are whether pe_'naltly
un.der Section 112 (a) of the Customs Act, 1962 on the respondent has been rightly
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reduced from Rs. 2,00,000/- to Rs. 40,000/- and whether duty under Section 28 @
along with interest under Section 28 AA of the Act can be raised and confirmed on
goods imported on 30.07.2011 based on the facts and circumstance ‘of the present
case.

12.  Besides attempting to smuggle the impugned goods viz 0.500 kg of Ruthenium
sponge powder on 13.12.2011, Government observes, that it is an admitted fact on
record that on 30.07. 2011 also the respondent had carried 1.00 kg of Iridium sponge
powder'and 0.500 kg of Ruthenium powder and walked through the green channel
without paying any Customs duty Further he tned to destroy the evidence of
purchase of these goods by tearing the delivery note from the case file and

" swallowing it. " Voluntary statements of the respondent were recorded under Section
108 of the Act on '13. 12.2011/14.12. 2011 16.12.2011 and 06.02.2012 and he
con5|stent|y held that on ‘earlier occasion te 30.07.2011 he had brought the said
goods with him and walked through the green channel- without payment of duty. On
that occasion also’ the Ruthenlum powder brought by him belonged to him-and he
had also” brought Indrum powder on. behalf of one Mr: Mannu of Hong Kong for a
consrderatlon of Rs. 20 000/— and handed over the same to ‘hrs person Also in the
admussron statement, it is c!early stated that he had brought the goods from supplier
in Hong Kong in the name of h|s fir irm, |n Hong Kong as these goods were not sold by
them in- the name’ of forelgn fi rms 'Therefore, the role of Shri Amar_ut Smgh in -
smuggllng of the rmpugned goods rs clearly estabhshed '

13; Govemment also placés’ reliance on the followmg judgements of various Courts
wherein evidentiary- value- of statements recorded. under Section 108, of the Customs
Act, 1962 is emphasuzed -

13:1. The Apex Court in the case of Naresh’ Kumar Sukhwanl vs Union of India
1996(83) ELT 285(SC) has held that statement made under Section 108 of the
Customs’ Act; 1962 is.a material piece of evidence collected by the Customs Officials.
That material mcnmlnates the - Petitioner inculpating h|m in the contravention of
provisions of the Customs Act. Therefore the statements under Section 108 of the
Customs Act, 1962 can be used as substantlve evrdence in connectmg the apphcant

with the act of contravention , d?“

132 In the case Collector of Customs Madras ‘and’ ‘Ors vs D. Bhoormull-
1983(13)ELT1546(S C,) the Hon'ble Supreme Court has held that Department was not
required to prove its case W|th mathematlcal precision. The whole circumstances of
the case appearing in the case records as well as other documents are to be

evaluated-and-necessary” inferences-aré to be drawn from thése facts as otherwise it
would be |mpossrble to prove everything in a direct way.

13.3. Kanwarjeet Smgh & Ors Vs Collector of Central Excrse Chandigarh 1990
(47) ELT 695 (Tri) wherein it is held that strict principles of evidence do not apply to
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- -

a quasi-judicial proceedings and evidence on record in the shape of various
statements is enough to punish the guilty.

13.4. Honble High Court decision in the clase of Assistant Collector of Customs
Madras-I Vs. Govindasamy Ragupathy-1998(9i$) E.L.T. 50(Mad.) wherein it was held
by the Hon'ble Court ‘confessional statement: under Section 108 even though later
retracted is a voluntary statement and was not influenced by threat, duress or
inducement etc. is a true one’. . il
13.5. In the case of Govind Lal Vs. Commissioner of Customs Jaipur {2000(117)
E.L.t. 515(Tri)}- wherein Hon'ble Tribunal held lthat— Smuggling evidence-statement-
retraction of confessional statement- when statement made under Section 108 of the
Customs Act, 1962 never'retracte'd before ﬁlingi the replies to the Show Cause Notice-
retraction of the statement at later stage not to;affect their evidence value.’

13.6. In the case of Surjeet Singh Chabra Vs.*{U'OI 1997 (84) ELT (646) SC. Hon'ble
Supreme Court held that statement made before Customs Officer though retracted
within six days, is an admission and. binding since Customs Officers are not Police
Officers. As such, the statement tendered before Customs is a valid evidence under

law. . 7 1

[

14, Government also finds no force in the finding of the Commissioner (Appeals)

that the said goods were never imported into Inldia but were rather sold in Hong Kong
itself vide invoice dated 28.07.2011. The respoqdent at no stage during the course of

. investigation (upto issue of show cause .notici‘e) has produced these sale invoices
“neither were thé\)' received from the Consulate of India in Hong Kong when they were -~

requested to provide copies of delivery note and other related documents. On the
other hand the respondent swallowed the delivery note itself. His claim that he soid

‘the goods Jn Hong Kong and did not b_ring] them to India is nothing but an

afterthought. Government further notes that tha%lt the address of M/s Galaxy Traders
through which the respondent claimed to sell tpése goods has been found to be a
residential flat. The firm was being used as & flront to bring these goods into India
which as mentioned in his statement would otherwise not be sold to any foreign firm
Sy the supplier in Hong Kong.. Thus the duty demanded by the original authority on

a

ese goods is correct and legal. | T

15.  In view of the above, Government holds tlhat the Commissioner (Appeals) has
erred in holding that the impugned goods' have not been imported into India and
demand under Section 28 is not maintainable. Itlis an established fact on record that
Shri Amarjit Singh had imported and smuggled tii1e impugned goods viz 1 kg Iridium
sponge powder and 0.500 Ruthenium sponge, powder without paymer.lt c?f duty
rendering the goods liable for confiscation and made Section 28 along wuh interest
under Section 28 AB also rightly heid to be recoverable by the original authority.
|

l'
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16. Government observes that the respondent has contended that demand of duty @

plus interest is not maintainable as in their case no order of clearance under Section
47 has been passed by the proper officer and therefore Section 28 of the-Act is not
',appllcable with the resuft Sectron 28 :AB is inapplicable. Also Section 47 is not
: applrcable to cases of baggage and no demand can be ralsed under Section 28/28 AB
ibid. '

17. - In this regard' Government observes that Chapter V of the Customs Act, 1962
deals with levy’ of, and exemptlon from Customs duties and Section 12 which is the
chargrng Section reads as undér:-. : :

"Section 12: DLt/able goods- 1) Exaepr as otherwise prowded in this Act, or any other
law for. the time. be/ng in. force, dutres of customns shall be levied at such rates as
may be specified . under the Customs Tariff Act, 1975 or any other law for the t/me
béing in forae, ron goods rmported rnto or exporteo’ from Ind/a '

y (2) The pmwsrons of sub-section. {1) shall app/y in respect of all goods be/ongfng to
'Govemment as they app/y in respect of goods not befongfng to Go vemment

From. the plarn readrng of the Sectron it is clear that at the time of rmport duty is
chargeable on all the goods |mported into the country irrespective of mode of rmport
viz cargo, baggage post etc. How these goods,wrll_ be cleared upon import is

provrded for. in ‘separate .Sections. While clearance .of imported goods is covered
under 1Chapter VI, clearance of baggage and post articles are covered under Chapter
XI of the Act L

'18; : Sectron 28 of the Customs Act 1962 on the other hand provides for the .

. recovery ‘of & any duty whrch has rnot been pard short pard or erroneoust refunded and
- reads as under I :

*Section 28 Recovery of. dutres not /ewed or short Jevied or erroneously refunded-(l ')
Where any duty has not beén; /ewed or short-fevied, or erroneous/y refunded, or any

i /nterest payable has not been pa/d part-paid or en'oneous/y refunded, for any reason
ot‘her than the reasons of co//usron or any WI//ﬁJ/ mrs-statement or suppression of
ﬁacts - :

I€)] the proper oﬁ‘icer shall Within one yeéar from the relevant date serve not/ce on’ ‘the
pemo chargeab/e ‘with the duty ¢ or interest which has not been so /ewed or rz!/r'uc;‘1 435
beert i Yort-levied.or short-paid or to whom the refund has erroneousﬂf been rr"“.'fe *
requiring him to .S‘how Ceuse why he 5hou/o’ not. pay. the amount specified in the
notice; .

(b) the person chargeab/e with the duty or mterest may pay befbre service of norrce
- e e m e ——_tindler o’ause_(a) on.the.basis.of.

) his own ascertainment of sur:h auty; or

(i) the duty ascertafrred by the proper officer ‘
the amount of duty along with the interest payable thereon under Section 2844 or the
amount of interest which has not been so paid or part- paid”.

" 10
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Section 28 AA of the Customs"Aét, 1962 provides for the interest on delayed

"Section 28AA-Interest on de/éyed payment of duty- (1) Notwithstanding anything
contained in any judgment decree, order or direction of an y Court, Appellate Tribunal
or any authO(fW or any authority or in ariy: other provisions of this Act or the rules
made thereunder, the person, who is liable to pay duly in accordance with the
provisions of Section 28 , shall, in additional to such auty, be liable to pay interest if
any, at the rate fixed under sub-section (2), whether such payment is made voluntarily
or after getermination of the duty under thét section.

(2)  Interest at such rate not below tén per cent and not exceeding thirty-six
percent, per annum, as the Cen'tra/ Government may, by notification in the official
gazette, fix, shall be paid by the person fiable to pay duty in terms of Section 28 and
such interest shall be calculated from the ﬁfi_st aay of the month succeeding the month
in which the duty ought to have been paid or from the date of such erroneous refund,
as the case may be, up to the date of pa ym%:nt of such aduty.

(3)  Notwithstanding anything contained in sub-section (1) no interest shall be
payable where-

(a)  the duty becomes payable consequqnt to the issue of an order, instruction or
direction by the Board under Section 151 A and

(b)  such amount of duty is voluntarily paid in full, within forty-five days from the
L

date of issue of such order, instruction or direction, without reserving any right to

appeal against the said payment at any subsequent stage of such payment’.

Further, Government notes that Chapter XI of the Customs Act, 1962 specifies

the special provisions regarding baggage, goocljs imported or exported by post and
stores, Section 77 and 78 of the said Act read as under:-

1
“Saction 77-Declaration by owner of baggage- The owner of any baggage shalj, for
the purpose of dlearing i, make a deciaration of jts contentions to the proper officer.

L .
Section 78-Determination of rate of duty and tariff valuation in respect of baggage-
The rate of duty and tariff valuation, if any, applicable to baggage shall be the rate
and valuation in force on date on which a declaration is made in respect of such

baggage under Section 77°.

. . Wt

.:21% Government finds that in the present case the appi}.;a‘_ﬁt failed_i’gg_‘;{;léclare the
“'ﬁfﬁ‘ﬁﬁgned goods imported as baggage thereby '[vioiating tie provisions'of Section 77

of the Customs Act, 1962. The said goods were undisputedly " chargeable to
appropriate duty under Section 12 read;with Sect;ion 78 of the Act. The applicant has
imported the impugned goods chargeable to duty as baggage as laid down under
Section 12 of the Customs Act, 1962 and failed ﬁo pay the duty at the time of import.
He carried the said goods with an intention to clevade payment of the Customs duty
Ieviéble on these goods. Therefore duty was rightly demanded under Section 28 of
the Act ibid and the demand confirmed after folléwing due process of law. When duty
was not paid at the time of import, the interest is chargeable on the duty amount
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where duty has not been patd on the goods in terms of Section 28 AA (now 28AB) of |
the Act, ibid. Hence interest is also rightly held to be payable by the impugned Order-
. in-Original on the duty demanded.

22. Government observes that the order of CESTAT in the case of Essar Oil Ltd. vs
Commissioner of Customs(Prev.) Jamnagar, 2006 (197) ELT 450 (Tri-Mumbai) relied
upon by the applicant is not apjp'l'ica‘b!e_' to the facts of the present case as the case
law refates to an order of assessment under Section 47 which is not applicable to
baggage. ' '

' 23, ' As regards th;e penalty imposed under Section 112 of the Customs Act, 1962, it
" is observed that Commussmner (Appeals) has proportioniately reduced the quantum of
~ penalty at the time of upholdlng the confi scation of the seized goods only. However,

in view of the fact that as. the goods have. rlghtly been held to be smuggled on an,
earlier occasion on 30 07.2011 aiso a$ discussed in paras 12 to 15 above the same
- are hable for conf‘scatlon under Section 111 (d), (I) and -(m) of the Customs Act,

- 1962. For these acts of om:ssron and commrssron the onglnal ad]udlcatlng authorlty
has nghtly held that he is Ilable for penal action under Sectron 112 of ‘the Act. The
entlre penalty amount: of Rs 2 OD 000/ as ‘imposed’ under the |mpugned Order-in-

-Onglnal is thus restored '

.24 In view of the above facts and dlscusswns, Government modifies the order
passed-by the Commrssmner (Appeals) in above terms and. restores the impugned
Order-m Onglnal L toto _

25. The ‘Revrsron Appllcation is thus aflowed." -

26. . So, ordered.z

' (RIMJHI PRASAD)
- Joint Secreca 7y to the Government of India

The Commissioner. of Customs,
IGI Airport, Terminal 3,
New Delhi. '
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Copy to:-

1.

6.

The Commissioner of Customs (Airport), IGI Airport, Terminal 3, New Delhi-

110037.
The Commissioner of Customs (Appeals), NCH, New Delhi.

The Additional Commissioner of Customs, IGI Airport, New Delhi.

Shri Amarjit Singh, H.No. 2174/4, Chowk Chabutra, Bazar Gujran, Amritsar.
|

|
Shri S.S. Arora, Advocate, B-1/71, Safdarjung Enclave, New Delhi-110029.

PA to IS (RA).

\/ Guard File.

8.

Spare Copy-

ATTESTED
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