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F.No. 380/65/B/13-RA
Order No. 39/2016-CUS dt. 28.04.2016

ORDER

This Revrsron Application is fi Ied by Commissioner of Customs Bangalore
(hereinafter referred to as the Department) against the Order-in-Appeal No. 53/2013
dated 01.02.2013 passed by Commissioner of Customs (Appeals), Bangalore with
respect to Order-in-Original No. 57/2012 dated 13.08.2012 passed by Assistant

N

Commrssroner of Customs BIA, Bangalore.
t

-2 Brief facts of the case is that Shrr Archle Maru, (heremaﬂer referred to as the
respondent) resrdmg at No.114, 1% Floor, Pamad1 Chambers, 120 Dr. DVG Road,
Basavanagudr“(Gandr Bazar) Bangalore - 560004 holder of Passport No..Z 202275
arrived at Baﬂa’alore International Alrport at: 23.45 hours on 13th July 2011 by flight
number MH 192 anng with 6.2 Kgs of srlver coins imported through his baggage. The
said silver corns, wh1ch are antiques i as much as they were more than 100 years
old, were cleared on payment of duty.in forergn currency of US $ 210 vide Baggage
~ Receipt No. 2668 C dated 14.07.2011 ‘calculated at. the rate of Rs. 1500/- per Kg and
. 2% of Educatron Cess .and 1% of Secondary and Hrgher Educatlon Cess on the said
rate under ‘Notifi cation No 172/94 dated 30 09 1994. Further, from the records |t is
seen that the passenger has left Indla on 04 07. 2011 and has returhed to India .on
13. 07 2011 and aIso during the penod prior_to 13 07. 2011 he had not stayed abroad
for six months. '-.f ST :

'.'

2.1 In terms of Customs Notif catron No 172/ 1994 dated 30 09 1994 as amended

from time to time, . among “other thlngs, any passenger of Indian origin can |mport"
_silver as baggage upto 100 Kgs provrded he/she is coming to India after a period of -
.not less than six months stay abroad.: “However, short visits durlng these six months L

shall be |gnored if the total duratlon of such short visits does not_ exceed 30 days and

the passenger has not avarled exemptlon under thls scheme at the trme of such short
visits. Further as per the Antrqurtles and Art Treasures Act, 1972 no person shall

engage in business of selling or offerrng to sell any ant|qurt1es except in accordance

with the [lcense granted under the sald Act.

2.2 From the facts and cwcumstances stated above, it was ewdent that Shri Archie
Maru had stayed iess than six months abroad and accordmgly was not ehglble for
1mport of silver in any form in terms of Notlf cation No. 172/1994 cited above Further,
it appeared from the facts that the sub]ect ‘silver coins are more than 100 years old
and thus, are anthurtles In terms of Section 111(d) ‘of the Customs Act, 1962, any
goods which are |mported or attempted to be imported contrary to any prohibition
imposed by or 'under this Act or any other law for the time being in force shall be
liable for confiscation; whereas in terms of Sectlon 111 (o) of the Customs Act, 1962,
any goods exempted, subject to any condrtlon, from duty or any pl‘OhlbltIOﬂ in respect
of the import hereof under this Act or any other Iaw for the time being in force, in

respect of which the condition is not obsenred unless the condition was ‘sanctioned by
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the proper officer shall be Ilabie for. confiscation. Further, as per Section 112 (a) read
with Section 112 (i), enwsages ‘that any person who in relation to any goods does or
omits to do any act which act or omission would render goods liable to confiscation
under Section 111, shall be liable to penalty Hence, the 6.2 Kgs of silver coins
brought into the country by him were hab!e for confiscation under Section 111 of the
Customs Act, 1962 read with Customs Notifi catron No.172/1994 dated 30.09.1994 and
the Antiquities and Art Treasures Act, 1972 and the passenger is liable for penalty

under Section 112(a) read with Section 112 (l) of the Customs Act, 1962.

2.3 In view of the above, Show Cause NEJtice C. No. VIII/48/27/§1/2011 AP dated
18.10.2011 was issued to Shri Archie Maru, to show ca'!se to the Deputy
Commissioner of Customs, Bengaluru International Airport, Bar: g’alore within 30 days
of receipt of the Notice, as to why: . ' :

l
(i)  The 6.2 Kgs of silver coins cleared on payment of duty vide Challan No.2668 C
dated 14.07.2011 should not be confi scated under Section 111(d), and (o) of the
Customs Act, 1962, read with Customs Ngt:f ication No.172/1994 dated 30.09.1994
and the Antiquities and Art Treasures Act, 1972;

(i)  Penaity should not be imposed upon him under Section 112 (a) r/w Section
112 (|), of the Customs Act, 1962 and Customs duty @ 36.05% amounting to $210
paid should not be appropriated against the same.

2.4 Later on corrigendum dated 19.01.2012 to Show Cause Notice dated
18.10.2011 was issued and the following allegations were leveled against the pax :-
I

(i) As per ITC (HS) to Foreign Trade Pohcy 2009-2014, relating to classification
68030000, all dutiable articles, imported by a passenger/member of a crew, in his
baggage is restricted, except as provrded under Rule 3(1)(h) of Foreign Trade
(Exemption from Application of Rules in Certaln Cases) Order, 1993 and Rule 3 of the
Baggage Rules, 1998, read with Notlfcatlon No. 136/1990 Cus dt. 20/3/1990, as

amended.

(i) It appears that 6.2 Kgs of silver coins imported by Shri Archie Maru is not a
bonafide baggage, as defined under the provisions of Section 79 of the Customs Act,
1962, read with the Baggage Rules, 1998. Further, para 2.2 of the Foreign Trade
Policy allows only bonafide household goods'and personal effects as part of passenger
baggage, as per limits, terms and condmons thereof, as per the Baggage Rules,1998,
formed under the provisions of Section 79 of the Customs Act, 1962. Therefore the
silver coins weighing 6.2 Kgs imported by Shrl Achie Maru are not a bonafide baggage
and therefore is restricted in terms of Rule 3 of Baggage Rules, 1998. Hence, the
aforesaid silver coins are liable for conﬂscation in terms of Section 111(d) and 111(0)

of the Customs Act, 1962.

(i)  As the afore stated goods imported b
bonafide baggage and accordingly, the aforestate

y the passenger, cannot be considered as
d silver coins weighing 6.2 Kgs fall
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under Customs Tariff Heading 9803 and are liable to be charged to basic Customs
duty @ 35% ad valorem in terms of :Notification No. 136/90 dated 20.03.1990 and
2% Education Cess'& 1% Secondary and ngher Education Cess on the Customs duty.

(iv)  Shri Archie Maru did not know/furnish the value of the stated goods and also
did not have/ prodice any relevant purchase invoice at the time of clearance of the
said goods. Therefore, appropriately, as per the best judgment method of valuation as

in Rule 9 of Customs Valuation (Détermination of valig of” Imported“GO‘o‘ds)‘Rules
2007, reéad with Section 14 of the Customs Act, 1962 the total value of goods s0
imported by him appears to be Rs. 3 62 396/ as detalled below -

Weight of silver. Prevailing rate Total value of Rate of custonj_ Custom duty + | Total
coins imported [ on ' siiver coins | duty -+ Sjcess < | Customs
: 14.07.2011 - | = . ' . o duty
6.2 kas Rs.. 58,451/ | Rs 3,62,396 35%+3% on|Rs. 126,839+ Rs.1,30,644
perkg - _f | ‘35% L | Rs 3,805 A

Para 5 sub Para () & (u) of the SCN dated 18 10 2011 was substltuted by the
followmg sub paras ST

D, _.The benef t of Customs Notlf' catlon No.. 172/94 dated 30.9. 94 should not
be demed to -Shri Archle Maru as the condltlons of the said- Notifi catlon
are not fulﬁlled '

iy The value of Rs 3,62, 396/- calculated: @ Rs 58;451/- per Kg on 6.2 Kgs
. of silver coins 1mported by Shri Archie Maru, should not.be adopted, in
terms’ of Rule 9 of the Customs Valuation (Determlnatlon of Value of
'Imported Goods} Rules, 2007 read wnth Section. 14 of the Customs Act

- 1962, ,for the purpose of Icalculatlng the Customs’ duty thereon

i) The value of Rs 1; 12 649/ calculated @ 36. 05% on the value of Rs
' +3,12,480 ‘on 6.2 kgs of Sllver .coins should. not be demanded . under
~* Section 28 of the Customs Act 1962 and why forelgn currency of 210 %
.' (equwalent to INR Rs 9555) so collected as Customs duty’ vide baggage
receipt no. 2668 dated 14.7. 2011 should not be appropnated towards

the above amount so determlned

'iv)  Penalty should not be |mposed upon hlm under Section 112(a) read with
Section 112(i) of the Customs Act, 1962 for violation of the above
provisions of law.

2.5 The show cause notice was adjudlcated and the ad]udlcatlng authonty vrde
Order-in-Original No. 57/2012 dated 13 08.2012 ordered:- '

a) payment of ‘Customs duty of Rs. 1,30,644/- under Section 28 of Customs Act,
1962.
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b) appropriation of the Customs duty already paid vide Baggage receipt No.
2668C dated 14.07.2011 to the Government account.

T Q) payment of differential Customs duty along with applicable interest with effect
from 14.07.2011 under Section 28 of Customs Act, 1962.

d) The impugned goods were held to be liabte for confiscation under Section
111(d), 111(o) of the Customs Act, 1962. However, confiscation was not
ordered as the goods are already released to Shri Archie Maru.

e) imposed personal penalty of Rs. 35,000/- on Shri Archie Maru Under Section
112 of the Customs Act, 1962.

3. Being aggrievad by the said Order-in-Original, respondent filed appeal before
Commissioner (Appeals) who vide Order-in-Appeal No. 53/2013 dated 01.02.2013
allowed the appeal of the respondent and set aside the Order-in-Original.

4. Being aggrieved by the impugned Order-in-Appeal, the Department has field
this revision application under Section 129 DD of Customs Act, 1962 before Central
Government on the following grounds :

4.1 That the passenger has accepted the assessment of goods as silver coins and
paid the duty accordingly, when the benefit under Notification No. 172/1994 was
extended to the goods. When it is found that the passenger is not eligible for such
benefit of Notification owing to non-fulfiliment of condition of stay abroad for not less
than six month, and the demand is raised, the passenger has claimed before the
Appellate Authority that the goods are not silver coins but are silver coated coins. It is
a settled law that what has been admitted need not be proved. That the passenger
has admitted the goods to be silver coins and cleared the same as silver coins. That
the passenger at the time of appeal cannot claim that the goods are silver coated
coins having cleared them as silver coins and it is not proper for the Commissioner
(Appeals) to entertain such a contention at this stage. That the findings of
Commissioner (Appeals), on valuation of the goods, are based on the contention put
forth as a matter of afterthought by the passenger and hence, the same are not

acceptable.

4.2 That the Commissioner (Appeals) failed to appreciate that Section 28 of
Customs Act, 1962 does not make challenge of assessment as a prerequisite for
demand of duties short-levied, not levied etc. The interpretation put forth in the
Order-in-Appeal would render Section 28 of Customs Act, 1962 ineffective and

redundant.

oposing confiscation of the goods under Section
t omitted in the Corrigendum dated 19.01.‘2012,
ovision are clearly brought out in the

43 Though, the specific clause pr
111 of the Customs Act, 1962 has go .
the necessary ingredients to invoke the said pr
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show cause notice read with the corrigendum. In contention of the same, the
applicant has relied upon the following case laws:-

)] N.B. Sanjana Asst Collector of Central Excise, Bombay and others vs The

Elephinstone Spinning and Weaving Mills Co. Ltd., reported in 1978(002) ELT
339(SC)

i) Fortune Impex v/s Commlssmner- 2004(167) ELT A134 (SC)

i)  Jagson International'Ltd v/s. Commissioner - 2005(225) ELT A94 (sO)

iv)  Kothari & Co. v/s. Collector - 1997(92) ELT A207 SC '
that non-mention of particular: Section of ‘Customs Act would not vitiate the -
procee_dings particularly when allegations.and charges against, the parties are
mentioned in clear terms in the show l:ause' notice. That the Commissioner
(Appeals) erred in setting aside the penalty |mposed under Section 112 |b|d

4.4 That the order passed by the appellate authonty is not Iegal proper and

- correct and néeds to be set asrde

5. A show cause notice was also 1ssued to the Respondent on. ' 09. 09 2013
response to Wthh the followmg subm|55|ons have been made

5.1 Thatthe revrsron -application filed by the Commrssroner of Customs, Bangalore
is a time: barred appllcatlon ‘That the date of commumcatlon ‘of.the -order is shown as
18.02.2012 whereas the verifi cation certificate attached with rewsron appllcatlon bears
the Additional Commissioner’s 5|gnature of dated .14, 05. 2013 Moreover - the date of
passing the impugned ORDER-IN APPEAL is shown as 13. 02.2013. In absence of any
documentaw evrdence to show the date of communlcatlon of the ORIER—IN-APPEAL
it appears the reVIsmn application is filed -béyond the st|pulated period of three
months from the date of communication of the order. In that event and-further in the
absence of any application by invoking the second prowso 10 Sectlon 129DD, the
present appllcatlon is liable to be dusmissed at the very threshold

52 That the rewsron apphcatlon is factually lncorrect and is. an atternpt to twist the
true facts. The respondent have never ever accepted the assessment of goods as
silver coins and no duty was paid accordingly. The averment that the benefit under
Notlf cation No. 172/94 was extended to the goods is also not true.

5.3 That the baggage recerpt no.. 2668 dated 14.07.2011 is the only document

which reveals the assessment and rate of duty However, no where it is mentroned
on the sald document the beneﬁt of Notlﬁcatlon no. 172/94 is extended to the goods
shown as 'Silver. faded coins for study and welght is shown as 6.2'Kgs approximately.
The aforestated lnconvertlble documentary evidence would prove that respondent had
never accepted the assessment of doods as ‘silver coins and benefit -of . Notification
174/94 was never extended to the :goods. Admlttedly, except the goods no other
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documents like purchase bill was aVaiIabIt;-.' at the time of assessment and the
assessment was evidently’made gh*best judgment basis by the assessing officer.

F

5.4  That the contention regéraing extension of benefit under the Notification No.
172/94 at the time of clearance of goods was neither mentioned in the show cause
notice nor in the corrigendum issued to the respondent. In the circumstances that the
contention of the applicant at this stage that the passenger had admitted the goods
as silver coins is not based on any-documehtary evidence but also beyond the scope
of the show cause notice and the purported corrigendum. ,

5.5 That there was no allegation ei.th'eri in show cause notice or in purported
_corrigendum in respect of non-cetlaration/misdeclaration against the .respondent and
subject coins were permittedi:=f§’r clearante by the proper officer upon proper
assessment of goods and alsq' upon propler valuation as per the best judgment
method. h =

| |

5.6 That no faboratory test was conducted to find out whether the subject coins
are made of pure silver, to which Notificatidn No. 172/94 dated 30.09.1994 could be
invoked. At most, it could be explained only.as a quick method used by the assessing
officer to clear the baggage. ‘ '

5.7 Tﬁ[fat the cbntention of the applicant placing reliance on the four judgments of *
Hon’ble Supreme Court mentioned therein isf nothing but misinterpretation of the case
laws. After realizing the fact that the proposal made in the show cause notice for
confiscation of goods invoking the provisions of Section 111(d) & (o) of the Customs

- Act, 1962 woul_d not legally survive. The applicant clearly spelt out in the purported
corrigendum that *Para 5 Sub Para (i} &(ii) of SCN dated 18.10.2011 is substituted by
the following sub-paras’ and accordingly the proposal for confiscation made in the
show cause notice was substituted with the proposal for the denial of the benefit of
Notification no. 172/94 and also with the proposal for the demand of higher rate of
duty under Section 28 of the Customs Act. This express substitution cannot be termed -
as 'mere omission to quote the specific Ia'.{rvs proposing the co'nﬁscation of goods'.
That the judgments of the Hon'ble Supreme; Court relied on by the applicant are not
relatable to the facts of the present case and the said judgments would not come in
handy for establishing the case of the revisif:n applicant. That the show cause notice
and the corrigendum issued are materially different and that fact has been properly

appreciated by the Commissioner (Appeals). |

.5.8 That the Commissioner (Appeals) wa!s perfectly justified in hoIdjng that if the
goods are not liable for confiscation, the resuitant penalty under Section 112 of the
Act, ibid is not imposable in as much as pgnalty under Section_ 112 d'epends on' t'he
confiscation of goods under Section 111, :No reasons are? _a55|gne.d |r.1 the r.evntsuo:
application for making interference of this settled legal position, which is also in tun

with the wordings embodied in Section 112 of the Customs Act.
. .
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5.9 That in view of above, it is prayed that Revisionary Authority may be pleased

a) Adjudge the question of maintainability of the revision application as a
preliminary issue, basing on the contention of limitation of time and a further
reasons mentioned above.

b) Abstain from annulling the order in appeal and from passing any other order,

which are detrimental to the interest of respondént.

) To dismiss the revision application upon proper appreciation of the facts and
question of law involved in the case : :

6. An appllcattonifor condonatlon of delay in filing Revision Application is also filed
by the Department’ on the followmg grounds -

6.1. That the appllcant is preferrmg an appeal against the Order-in- Appeal No
53/2013 dated '01.02.2013/13.02.2013 passed by the Commissaoner of
Customs(Appeals),Bangalore vide which the Commissioner (Appeals) has set aside the
Order-in-Original and upheld the present respondent’s appeal seekmg to set aside the
Order-in- Onglnal : :

6.2. That the apphcant is fi iling this. appllcatlon for seeklng coridonation of delay of
01 day in filing the'appeal against the |mpugned Order-in- Appeal .No. 53/2013 dated
01.02.2013/13.02. 2013

6.3. That the appllcant is. seekmg condonatlon of delay in fi ||ng the appeal agalnst
the -Order- ln—AppeaI No. 53/2013 dated 01.02. 2013/13 02, 2013 on ‘the grounds that
the applicant was -engaged "in, other admlnlstratwe matters e Annual General
Transfers in the month of May, 2013. -

7. Personal hearlng was scheduled in this case on 03, 09. 2015, -18.09.2015 &
13.10.2015 ‘and was attended by Shrl Archie Maru (respondent) himself, who
reiterated the earlier counter reply to show cause notice dated -09.09.2013. Nobody,
from the Department attended the heanng on any of the above scheduled dates.

8. Government has carefully gone through the relevant case, records/ available in
case files, oral & written submlssmn and perused |mpugned Order-in- Ongmal and
Order-in-Appeal. ° :

9. Government first proceeds to deade the issue of limitation in fi ling of Revision
Appllcatlon after the stipulated perlod of three ménths under Section 129DD(2) of the
Customs Act 1962, as the Department has filed the Revision Application 02 days after
initial stipulated period of three months.

9.1. Government observes that Rule 129DD (2) reads as under:-
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Y2)  An application under sub-section (1) shall be made within three months from
the date of communication to.the applicant of the order against which the application
is being made: ' '

Provided that the Central Government may, if it is satisfied that the applicant was
prevented by sufficient cause from presenting the application within the aforesaid
period of three months allow it to be presented within a further period of three

months”,

From a perusal of the above proviso it is clear that delay in filing an application can be
condoned subject to the satisfaction of the Central Government that the applicant
was prevented by sufficient cause the presenting the application within time. The
applicant vide their letter C.No. VIII/28/1334/2012-Cus.Prev dated 23.03.2016
informed that they are seeking condonation of delay of 01 day in filing the appeal
against the impugned Order-in-Appeal No. 53/2013 dated 01.02.2013/13.02.2013 on
the grounds that the applicant was engaged in other administrative matters i.e.
annual general transfers in the month of May, 2013.

9.2.. From a perusal of records, Government observes that the Revision Application
dated 14.05.2013 was received on 21.05.2013 whereas the impugned Order-in-
Appeal was received by the Department on 18.02.2013. As such, the applicant filed
this revision application in 02 days only after initial 03 months period, which falls
within condonable limit of 03 months under Section 129 DD (2) of the Customs Act,
1962. Hence, Government condones the said delay and proceeds to decide the issue
on merits.

10.  On perusal of records, Government observes that the respondent upon arrival
at the Bangalore International Airport at 23:45 hours on 13" July 2011 by flight
number MH 192 had imported 6.2 kgs of silver coins as baggage. The said silver
coins, which are antiques in as much as they were more than 100 years old, were
cleared on payment‘of dufy in foreign currency of US $ 210 vide Baggage Receipt No.
2668 C dated 14.07.2011 calculated at the rate of Rs.1500/- per Kg and 2% of
Education Cess and 1% of Secondary and Higher Education Cess on the said rate. A
show cause notice dated .18.10.2011 and corrigendum dated 19.01.2012 was issued
to the fespondent demanding duty after denying benefit of the said Notification
among other things as the respondent had stayed less than six months abroad and
accordingly was not eligible for import of silver in any form in terms of Notification No.
172/1994 cited above. The adjudicating authority vide Order-in-Original No. 57/2912
dated 13.08.2012 ordered payment of Customs duty of Rs. 1,30,644/- under _Sectl_on
28 of Customs Act, 1962, appropriation of the Customs duty already paid vndet
Baggage receipt No. 2668C dated 14.07.2011 to Fhe Gove‘rnment accoun’;,4 p;;/r;g:l
of differential Customs duty along with applicable mterest‘wuth effect from i |I f

under Section 28 of Customs Act, 1962, held the impugned goods I|§be o;
confiscation under Section 111(d), 111(0) of the Customs Act, 1962 and impose
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personal penalty of Rs. 35,000/- on Shri Archie Maru under Section 112 of the
Customs Act, 1962. Commissioner (Appeals) vide impugned order allowed the appeal
of the respondent and set aside the Order—in-OriginaI. Now the Department has filed
this Revision Application under Section 129 DD of the Customs Act, 1962 before the
Centrat Government on the grounds mentioned at para 4 above. |

11. Governmenf observes that the main issues of contention are whether the

goods have been rightly valued as silver coins and not silver coated coins; ‘whether
demand can be- rarsed without revrewmg the assessment order; whether goods can be
confiscated without specific clause proposmg confi scation and whether penalty under
Sectlon 1=12 |b|d is |mposable :

12, Government: notesthat the Department in’its grounds of revision has stated
that the passenger himself has accepted the assessment of the impugned goods as
sitver coins valued at Rs. 3,62,396/- whlch were cleared-dn payment of duty in terms
of Notification No. 172/94 dated 30. 9 94 ‘at Rs. 1500/kg along “with ‘applicable cess.
The respondent accepted the value of coins- at Rs. 3,62 396/— under Rule 9 of
Customs Valuatlon Rules, 2007 read W|th Sectlon 14 of Customs Act 1962 and paid

. duty of USD 210 at a concessronal rate, thereby acceptlng the assessment of goods as
silver coins. However the respondent in his counter repiy submltted that he has never
accepted the assessment of goods as; srlver corns and duty was- not pald accordmgly
Government’ notes' that it -is a fact ron record that on duty payment recelpt the
descnptmn of the |mpugned goods is mentzoned as 5|Iver faded corns (study purpose)
and duty was pald *1n convertlble forelgn currency amountmg to USD 210 The duty
payment receipt bears the srgnature ‘of the respondent and there is‘no. ewdence .on
record to .show that he. paid the: duty .under duress or not of h|s free wrll In fact the
respondent had - 5|gned the duty payment recerpt |n token of- havrng accepted the
descrlptlon of goods as sulver coins besudes Ievy of duty of IUSD 210 at the rate of Rs

- 1500 perkgon 6.2 kgs of 5|Iver coins'in convertlble forelgn currency (whlch is as per
Notification No. 172/94) Therefore, fGovernment -opines that the contentlon of the
respondent: that he had never accepted the assessment of goods as 5|Iver coins is not
tenable. Moreover the observatron of the Commssroner (Appeals) that the
department has cont" rmed the duty W|thout checklng the purlty of sitver is also not
tenable as the respondent has not ob]ected to. it .at the time of clearance and is
nothing but an afterthought by him before ‘the Commissioner (Appeals) Itisa settled
position of law that what is accepted need not be proved Government finds that
the impugned goods have rightly been assessed as srlver coins.

13.7‘ The Department has contended that the Commissioner (Appeals) failed to
apprecrate ‘that Sectron 28 of the Customs Act 1962 does not-make challenge of
assessment as a pre-requisite for the demand of duties short levied, not levied etc.

10
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13.1 Section 28 of the Act ibid reads.as under:-

Section 28—Recovery(“ of dutiés not /.s'w;‘;'»a*r or short-levied or erroneously refunded-(1)
Where any duty has not been, levied or is‘hort—/evied or erroneously refunded, or any
interest payable has not been paid, part-paid or erroneously refunded, for any reason
other than the reasons of collusion or any willful mis-statement or suppression of
facts, - T
]

(3} the proper officer shal, within one year from the relevant date, serve notice on the
person chargeable with the duty or fntere%t which has not been so levied or which has
been short-levied or short-paid or to whom the refund has erroneously been made,
requiring him to Show Cause why he 5‘|hould not pay the amount specified in the
notice;

. ’ ] .
(b) the person chargeable with the duty :0!' interest. may pay before service of notice

- under clause (a) on the basis of
d () his own ascertainment of such duty; or

(i) the auty ascertained by the proper;oﬁicer the amount of duty along with the
interest payable thereon under Section 28AA or the amount of interest. which has not
been so paid or part- paid”, !

From a plain reading of the above provisions Government: observes that it is clear
that whenever any duty has not been paid or has been short paid the proper officer
shall within one year from the relevant ddte demand such duty from the person
chargeable with the duty. It provides for !the,recovery of any duty which has not
been paid, .short paid or erroneously refun_’ded. No review order is required to be
passed for issue of demand for any short payment as per the provisions of the said
Section. .

13.2 This view of Government also ﬁndé support in the ruling of the Hon'ble
Supreme Court in the case of Union of India vs Jain Shudh Vana_spéti Ltd 1996(86)ELT
460-(SC) where the Apex Court held that show cause notice under Section 28 of the
Customs Aét, 1962 for demand of duty can be issued without revising the assessment
order. Commissioner (Appeals) has thus erred in holding that challenge of
assessment order is a prerequisite for raising{demand for non levy, short levy of duty.

13.3 Government notes thaf the impugned‘goOds were cleared on payment of duty

at a concessional rate of duty under a conditional ’notiﬁcation applicable to bqnaﬁde
stay of nIOt less than six months abroad. In the

fulfilt this condition and thus was not eligible to

J 0 . T
import silver as brought by him as baggage ?nd was neither fellgnble.for the l:;ene:t of
the said notification. Government therefore holds that the differential duty has deen

rightly demanded under the provisions of Section 28 of the Act.

passenger coming to India after a
present case, the respondent did not

¢ i | for confiscation is not
issi Appeals) has also held that if proposa
I o ) o1|°fended goods cannot be confiscated.

i cause notice the .
e in the show e notice dated 18.10.2011 read with

he show caus
2 clearly &escribes the violations made by the

|

mad
Government observes that t

corrigendum dated 19.01.201
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respondent under Section 111 (d) and (o) of the Customs Act', 1962. The respondent ¢
in the present case stayed abroad for less than 6 months and was accordingly not
eligible for import of silver as baggage let alone for benefit of Notification 172/94.
Further as per the, Anthwtres and Art Treasures Act, 1972 no person shall engage in
business of seIIrng or offering to sell any antiquities except in accordance with the
license granted under the said Act. It is thus seen that though the provisions for
confiscation- of-the-goods- under—Sectlon-l11(d)mandu111(0)“may-notif ind-specific
mention in the concluding para of the Show- Cause Notice, the provnsrons have clearly

. been invoked in the show cause notice along with reasons thereof.

14.1 In this regard, Government observes that the liability of -the goods for
confiscation ‘cannot be ignored on the mere technical ground that the Sectlon 111 of
the Customs Act is not mentioned in jthe concludlng para of the show. causé notice.
Also it is not the case that the respondent was not put_on -notice regardrng the
charges against him. In the present case, exact nature of. the contraventlon has been
clearly spelt out in ‘the show cause. notrce Government places rellance in"support of
the above averments in the case’ Iof Commrssroner Customs Amrrtsar VS ATM
International 2008(222)ELT 194 (P&H) The Apex Court |n case of Jagson
Internatlonal Ltd Vs Commlssroner 2005(225) ELT-A 94 (SC) upheld Tribunal's view
that non mentlon of statutory prov15|ons s not fatal when there is suﬁ' C|ent averment
® " in the show cause not:ce Slmllarly in’ the” case of - Fortune Impex vs ‘Commissioner
' 2004(167)ELT A134(SC) the "Apex Court agaln upheld the' Trlbunal’s fi ndlngs that'non .
mention fof partrcular Sectlon of* Customs Act will not vrtlate the "proceedrngs when
allegatrons and charges were. ment[oned in cIear terms in show cause notlce

15.° Government‘ notes that’ the appllcant has also contended that* the
Commrssroner (Appeals) has erred in settrngl ‘aside the penalty [mposed by the orlgmal
ad]udlcatlng authorrty under Sectron 112 of the’ Act |b1d on the grounds that goods
are not llable for confiscation. Government observes that” Sectron 11 of Customs
Act, 1962 deals with confi scatron of lmproperly lmported goods In ‘this. case the
original authority has clearly held the rmpugned goods to be’ liable"for. confi scatlon
under Section 111(d) & (o) of the Customs Act, 1962 but d|d not order for actual
confiscation -of the goods as the same were already released to the respondent
Further in terms. of Sectlon 112 penalty shall be lmposed .on a person involved in
acts of omlssron or commrssron in relatlon to any goods which renders such goods
liable to confi scatlon under Sectron 111 of the said Act or abets the same, or acquire
possession of or is in any way concerned in carrymg, removrng, deposrtmg,
harbounng, keeplng, conceallng, sellrng or purchasrng, or in-any other manner dealmg
with any goods whlch he knows or has reason to believe are liable to conf‘ scation
under the said Sect:on 111. As Commrssmner (Appeals) has erred in holdrng that the
goods have not been held to be lrable for confi scation, Government thus holds that
penalty is rightly imposed under Sectlon 112 of the Act ibid by the orlglnal authorlty

12
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|
16. In view of the above facts‘_ and circéumstances, Government sets aside the
impugned order of Commissioner (Appeals)ibeing devoid of merits and restores the
Order-in-Original. -

17.  The Revision Application is thereby aIIc|>wed.

18.  So, ordered. |

Y

* (RIMJHIMPRASAD )
Joint Secretary to the Government of India

Commissioner of Customs,
C.R. Building, P.B. No. 5400,
Queens Road,

Bangalore- 56001
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