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(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
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Order No. 397 /22-Cus dated /§-12-2022 of the Government of India passed
by Sh. Sandeep Prakash, Additional Secretary to the Government of India, under
Section 129DD of the Customs Act, 1962,

Subject : -Revision Application filed, under Section 129 DD of the Customs
Act 1962 against the Order-in-Appeal No. CAL-EXCUS-000-APP-
550-15-16 dated 28.03.2016, passed by the Commissioner of
Central Excise, Customs & Service Tax (Appeals-II), Cochin.
Applicant : Commissioner of Customs (Preventive), Cochin

Respondent : Sh. Haris Pulakkarandy Kuttipron, Kannur
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F. No. 380/124/B/2016-RA

ORDER

A Revision Application No. 380/124/B/2016-RA dated 05.07.2016 has been filed
by the Commissioner of Central Excise & Customs, Calicut, presently, Commissioner
of Customs (P), Cochin (hereinafter referred to as the Applicant department) against
the Order-in-Appeal No. CAL-EXCUS-OOO-APP-SSO-I5-16 dated 28.03.2016 passed by
the Commissioner of Central Excise, Customs & Service Tax (Appeals-II), Cochin. The
Commissioner (Appeals), vide the impugned Order-in-Appeal, has upheld the Order-
in-Original No. 03/2014-ADC-CUS dated 21.02.2014 passed by the Additional
Commissioner of Customs, Calicut Commissionerate. Vide the aforesaid Order-in-
Original, 05 gold chains, totally weighing 580 gms, and valued at Rs, 15,37,113/-,
have been confiscated under Sections 111(d), 111(h), 111(i) and 111(m)" of the
Customs Act, 1962. However, the said gold chains have been allowed to be redeemed
by imposing Redemption Fine of Rs, 5,40,000/-. Besides, penalties of Rs, 2,40,000/-
& Rs. 1,50,000/- have aiso been imposed upon Sh. Haris Pulakkarandy Kuttipron,
Kannur (hereinafter referred to as Respondent) under Sections 112(a)&(b) and 114AA
respectively of the Act, ibid.

2. Brief facts of the case are that the Respondent herein arrived, on 14.02.2014,
at Calicut Internationa Airport, from Dubai. He was intercepted by the customs
officers, at the exit gate while going out of baggage hall after customs clearance. After
detailed examination of his baggage/person 05 gold chains, totally weighing 580 gms,
totally valued at Rs. 15,37,113/- were recovered. The said gold chains were kept
secreted inside his pants pocket. The Respondent had not declared the said gold
chains imported by him before customs on his arrival. He also did not declare the
same in his Customs Declaration Slip. He opted for Customs clearance through Green
Channe! and attempted to avoid customs duty.

3. The revision application has been filed, mainly, on the grounds that the

Respondent did not declare the said gold chains as required under Section 77 of the
Customs Act, 1962; that he failed to declare the gold chains imported by him in his
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Customs Declaration Slip; that gold cannot be considered to be not prohibited in this
Case as the item was imported without complying with the conditions laid down in this
behaif; and that the passenger concealed the gold and attempted to evade detection
by non-declaring the gold in his possession and by passing through the Green Channel.

4, Personal hearing was granted on 28.08.2018, 25.09. 2018, 12.12.2018,
17.08.2021, 24.08.2021, 27.10. 2021, 10.11.2021, 08.12. 2021, 07.11.2022,
21.11.2022 & 14.12.2022. In personal hearing held, in virtual mode, on 14.12.2022,
Ms. R. Latha, AC appeared for the Applicant department and reiterated the contents
of the RA. Upon being asked about the status of release of goods allowed to be
redeemed by the lower authorities, she requested for one day’s time to furnish the
position. The hearing was accordingly, adjourned to 16.12.2022. On 16.12.2022, no
one appeared for the Applicant department. A letter dated 15.12. 2022, however, has
been submitted by the department, by email confi irming that the Respondent has not
redeemed the gold. Sh. S.S Arora, Advocate appeared for the Respondent and stated
that the gold is not ‘prohibited goods’ in terms of Board's Air Travellers Guide.,

5. The Government has examined the matter carefully. It is observed that the
issues of smuggling of gold and liability to confiscation as well as imposition of penalty
stand concluded with the order of Commissioner (Appeals), who has upheld the
confiscation ordered by the original authority. The only question that, therefore,
needs to be examined is whether the order of Commissioner (Appeals) upholding the
order of original authority for release of the goods on payment of redemption fine is
sustainable,

6.1 The Commissioner (Appeals) has upheld redemption of seized gold on the
ground that the import of gold is not prohibited. The Government observes that the
law on this issue is settled by the judgment of Hon'ble Supreme Court in the case of
Sheikh Mohd. Omer vs Collector of Customs, Calcutta & Ors {1971 AIR 293}. It was
held by the Hon'ble Supreme Court that for the purpose of Section 111(d) of the
Customs Act, 1962, the term “Any profiibition” means every prohibition. In other
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words, all types of prohibition.  Restriction jc one type of prohibition” 1t is not in
dispute that the Gold is allowed to be imported in baggage, only subject to certain
conditions, which are not fulfilled in this case. In the case of M/s Om Prakash Bhatia
Vs. Commissioner of Customs, Delhi {2003(155) ELT 423(SC)3}, the Hon'ble Supreme
Court has held that " the conditions prescribed for import or export of goods are not
complied with, it would be considered to be propibited goods”, Further, in the case of
UOI & Ors vs. M/s Raj Grow Inﬁpex LLP & Ors (2021-TIOL—187-SC-CUS~LB), the
Hon'ble Supreme Court has followed the judgrﬁents in Sheikh Mohd. Omer (supra)
and Om Prakash Bhatia (supra) to hold that ‘any restriction on import or export js to
an extent a prohibition; and the expression "any prohibition” in Section 111(d) of the
Customs Act includes restrictions.”

6.2 In the case of Malabar Diamond Gallery P, Ltd. Vs ADG, DRI, Chennaj
[2016(341) ELT 65(Mad.)], the Hon'ble Madras High Court has specifically held that

"64. Dictum of the Hon ble Supre/ﬁe Court and High Courts makes it clear
that gold, may not be one of the enumerated goods, as prohibited Goods,
st if the conditions for such import are not complied with, then import
of gold, would squarely fall under the definition “propibited goods”, in
Section 2 (33) of the Customns Act, 1962----,”
The judgment of Malabar Diamond Gallery (supfa) has been followed by the Hon'ble
Madras High Court in the case of Commissioner of Customs (Air), Chennai-I vs. P
Sinnasami {2016 (344) ELT 1154 (Mad.)}.

6.3  Thus, following the ratio of the aforesaid judgments, there is no doubt that the
subject goods are ‘prohibited goods’. As such, the Commissioner (Appeals) has erred
in holding that the seized gold is not prohibited goods.

6.4  The Applicant has placed on record a copy of Air Travellers Guide issued by the

CBIC wherein at Sr. No. 8 it is stated that any passenger of Indian Origin or a
passenger holding a valid Passport, coming to India after a period of not less than six

41Page



F. No. 380/124/B/2016-RA

months stay abroad can import gold as baggage. The Government observes that the
Guide explicitly states that “Except for these passenger, no other passengers are
allowed to import gold in baggage.” Thus, the contention of the Applicant based on
the said Guide are misconceived and incorrect.

7.1  The original adjudicating authority has aflowed the release of subject goods on
redemption fine under Section 125 of Customs Act, 1962. The Government observes
that, in terms of Section 125 of the Customs Act, 1962, the option to release
‘prohibited goods’, on redemption fine, is discretionary, as held by the Hon'ble
Supreme Court in the case of Garg Woollen Mills (P) Ltd vs. Additional Collector of
Customs, New Delhj (1998 (104) E.L.T. 306 (S.C.)1. In the case of Raj Grow Impex
(supra), the Hon'ble Supreme Court has held "that when jt comes to discretion, the
exercise thereof has to be guided by law; has to pe according to the rules of reason
and justice; has to be based on relevant considerations. ” P, Sinnasamy (supra), the
Hon'ble Madras High Court has held that "when discretion is exercised under Section
125 of the Customs Act, 1962, ----mememee the twin test to pe satisfied js ‘refevance
and reason”,”Hon'ble Delhi High Court has, in the case of Raju Sharma [2020 (372)
ELT 249 (Del)], relying upon the judgment of Apex Court in Mangalam Organics Ltd.
(2017 (349) ELT 369 (SC)], held that “Exercise of discretion by Judicial, or quasi-
Judicial authorities, merits interference only where the exercise is perverse or tainted
by patent illegality, or is tainted by obligue motive, ”

7.2 In the present case, the original authority has disclosed no reasons to support
the redemption of seized gold. Therefore, being an unreasoned order, the order

passed by the original authority does not pass the test of reason and justice laid down

(FETTy fiews
by the Hon'ble Courts, as broughtrggtfalgqy%;u‘”eLCommissioner (Appeals) has, on the

other hand, upheld the order on a legally errofigo{&tinding that gold is not a prohibited
. Ly

item. Therefore, the orders of the authorities below, in respect of redemption of seized

gold, cannot be sustained.
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8. In view of the above, thé revision application is allowed by way of ordering
absolute confiscation of the offending goods, under Section 111(d), (i), (I} and (m) of
the Customs Act, 1962. The orders of the authorities below are modified to this extent.

Aidoma

(Sandeep Prakash)
Additional Secretary to the Government of India

The Commissioner of Customs (P),

5% Floor, Catholic Centre, Broadway
Cochin-682031

Order No, 3972/22-Cus dated/4- /2 — 2022

Copy to:

1. Sh. Haris Pulakkarandy Kuttipron, S/o Aboobaker Nheralat, Aysha Manzil,
Shankara Nallure, Kuthuparamba, Kannur, Kerala.

2. The Commissioner (Appeals-II), Central Excise, Customs & Service Tax, C.R

Building, 1.S Press Road, Cochin-18

3. PAto AS(RA).
4. Guard File,
5. Notice Board,
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