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ORDER NO. 36/2016-CUS DATED 29.03.2016 OF THE GOVERNMENT OF

INDIA, PASSED BY SMT. RIMIJHIM PRASAD, JOINT SECRETARY TO  THE
GOVERNMENT OF INDIA, UNDER SECTION 129 DD OF THE CUSTOMS ACT, 1962.

Subject : Revision Application filed, under Section 129 DD of the
Customs Act, 1962 against the Order-in-Appeal No. 26/
Cus(Bag)/Kol(AP)/2013 dated 30.10.2013. ‘

Appiicant : Shri Jaswinder Singh,

Respondent Commissioner of Customs, Airport, Kolkata.
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F.No. 372/01/8/2014-RA.CUS
Order No. 36/2016-CUS dt. 29.03.2016

- ORDER

This Revision Application is fi Ied by Shri Jaswinder Singh, (hereinafter referred
to as the Applicant) against the Order—ln -Appeal No.26/Cus (Bag), Kol(AP)/2013 dated
30.10.2013 passed by Commissioner of Customs, (Appeals) Kolkata with respect to
Order-in-Original No. 23/2012 dated 29.12.2012 passed by Additional Commissioner

o ._. _of Customs,.AIU, NSCBI Airport, Kolkata.___. _..___._. .

2. Brief facts of the case are that on 10.05. 2007, Shri Jaswinder Singh travelled
from Bangkok to Kolkata with assorted garments, mobile phones with accessories,
_micro SD adapters with memory card mobile phone batteries etc along with Indian
1<currency Rs. 25,000/- . Seven other passengers were also_ mtercept‘éd in the green
g ““thannel and similar items were recovered from their possessuon These passenger
: claimed to be carrying these goods on behalf of Shri Jaswinder Singh. The total value
of the goods were valued at Rs. 7,70 ,459/-. Since none of them could produce licit
docurnents relating to lawful acqumtton and |mportat|on of the” impugned goods
recovered the said goods were seized under Section 110 of the Customs Act, 1962.
Separate summons were issued to each of the seven passengers but only Shri
Jaswinder Singh appeared giving credence to the fact that all the goods belonged to
him alone It was also felt that these goods were brought for commercial benefit.
1
2.1, Accordlngly, the ‘Additional Commssnoner of Customs, Kolkata “Airport passed
‘the order vide Order—m Orlgmal No. 23/2012 dated 29.12.2012. and ordered:-

(i) confi scation of the |mpugned goods under ‘Section 111(d), (i) and (I) of the |
Customs Act, 1962 with an optlon to redeem the same agamst payment of
redemption fine of Rs. 50,000/-. ’

(i)  imposed :personal penalty of Rs. 15,000/- on applicant under Section 112 (a) &
(b) of Customs Act, 1962. N
3. Aggrleved by the said order ‘the applicant filed appeal along with stay
application before the Comm|55|oner (Appeals) The stay petition was decided by
Order-in-Stay No. 27/Cus (Bag)/KoI(AP)/2013 dated 19.08.2013 and stay was granted
subject to depoS|t of an amount of Rs. 15,000/- on or before 19.09.2013 under
Section 129 E of the Customs Act 1962. The applicant failed to comply with the
conditions laid down under the Stay Order. Therefore the Comm|55|oner (Appeals)
vide Order-in-Appeal No. 26/Cus (Bag)/KoI(AP)/ZOlB dated 30.10.2013 disallowed the
appeal filed by the applicant for non- compliance of the conditions of stay granted.

4. Being aggrieved by the |mpugned Order-in-Appeal, the applicant has filed this
Revision Application under Sectlon 129 DD of Customs Act, 1962 before Central
Government on the following grounds :
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4.1. That the rejection'-6?f"thé'-'a‘bplii:ant’s appeal for failure to deposit the penalty of
Rs. 15,000/- prior to hearing of the appeal on its merits was most uncalled for and
bad in law inasmuch as a sum of Rs. 25,000/- plus baggage items valued at Rs.
1,92,725/4 was in the custody of the department which had been allowed to be
redeemed on a fine of Rs. 50,000/- . :

L

4.2, That the non-consideration of the applicant’s stay petition which is very clear
unequivocal language explained the undue hardship that the applicant was having to
arrange the sum of Rs. 15,000/- coupled with the fact that the applicant was facing
prosecution under Section 135 of Customs Act, 1962 before a Court of Law for
baggage valued at Rs. 2,17,725/- should by itself been a ground for the Commlcsronof
Customs (Appeals) to waive the condition of pre-deposit of the penalty pr{or to
hearing of ‘the appeal on its merit, g

4.3. That Commissioner (Appeals) being an appellate authority should have ensured
that justice should not only be done but manifestly and undoubtedly should have
been done as the applicant being aggrieved by the injustice done by the adjudicating
authority who failed to have the baggage of the applicant revalued had been
compelled to file an appeal to ensure that justice was metted out, since the applicant
on the basis of the arbitrary valuation determined had resulted in the fixation of the
unreasonable redemption.fine and penalty by the adjudication authority.

4.4. That the refusal of the Commissioner (Appeals) to take up the applicant’s
appeal on its merits goes to portray a likely hood of a bias and impartiality towards
the department and was interested in obtaining a particular result.

4.5.  That the Commissioner (Appeals) prior to rejection of the applicant’s appeal for
non compliance of the pre deposit of the penalty was however legally and morally
bound to examine the legality, propriety and correctness of the said order made by
the adjudicating authority and having failed to do so called for setting aside of the

said order.

4.6. The applicant prayed that the Revision Application be taken up for hearing on
the merits by waving the condition of making the pre-deposit of the penalty of Rs.
15,000/-.

5 A show cause notice was also issued to the Respondent Commissionerate on

12.01.2016, in response to which the following submissions have been made:

i settied
5.1. That the contention of the applicant is not correct in as much as the

position of law is that appeal a
applicant to deposit the amoun

s a whole is liable to be dismissed for failure of the
t of penalty. That there is no specific provnsmn in
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Section 129E that in the case where the applicant fails to pre deposit the amount of
penalty, the appeal should be dismisséd.

5.2. That the appeal filed before Commissioner (Appeals) was against Order-in-
Original issued aftér adjudication under quasi judicial proceedings. That the criminal
proceeding launched before a Court of law has little or no relevance to the appeal

against the quasi judicial proceedings. - -

5.3. :That the appeal before Commissioner (Appeals) is a stage provided"'by the
statue for the person aggrieved by the decision of the adjudicating authority. That

the charges of b|as and impartiality alleged in the ground of appeal are without any - -

substance and Iacks substantlal ev:dences *

5.4.. That the contentlon of the appllcant that the Commissioner (Appeals) should

‘have in his own indiscretion, dispensed with such deposit of the penalty is very much

in violation of the conditions laid down in.terms of-Section 129E .
| .
5.5, - That the hearing memo of the Comm|55|oner (Appeals) states that waiver of

pre dep05|t will be consndered before heanng of the. petltlon and in the present case,
Commissioner after con5|denng the walver apphcatlon re]ected the. petltlon which is
in accordance wrth Iaw . - o

6. Personal hearing was- scheduled in' this case on.11.01.2016 and 27.01.2016.
The applicant vide- his letter dated 05.01.2016 'inforrne'd that neither his authorized
Advocate nor himself arein a posrbon to attend the- hearing and wntten subm|55|on
furnished with the satd letter may be considered and he does not requrre personal
hearing in the matter. In his wntten submrssron he submrtted as under:- -
L .

6.1. That the appllcant along wnth this revision apphcatlon has “also fi Ied a stay
appllcatlon praying for stay of the pre dep05|t of penalty of Rs.'15 000/ on the
grounds that the applicants baggage of Rs. 2,17 725/ is lying in the custody of the
Customs, authontles under D/R no. 28/07 AlU dated 10.05.2007 in which a sum of Rs.
25,000/- Indian’ currency is also in the custody of the department That the revision
apphcatnon be taken up for hearmg on its merits for final disposal.

6.2. That the appllcant during the ad]udlcatlon proceedmgs had requested for
having h|s seized baggage examined and value thereafter to be re-determined but the
same was not acceded to by the then ad]udlcatlng authority.

6.3. That due fo the fictitious and iflogical valuation on the basis of the internet and
market enquiry with details and evndence of the valuation obtained through the
internet and from the market wae never made available to the applicant as such the

: 4
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same should not have been+used :for the pu”rp;ose of determination of such an
arbitrary valuation when no such valuation should have been so determined.

6.4. That from the evidence and documents submitted it is clear that the none of
the items imported by the applicant in the mode of baggage were banned or
prohibited in nature nor notified in terms of. Chapter —IV A of the Customs Act, 1962
or did attract the provisions of Section 123 of the stature, so as to invoke Section 104
of Customs Act, 1962 for his arrest and uitimately for the sanction of the prosecution
under Section 135 (1) a & b (i) of the Customs Act, 1962.

7. Government has carefully goyi through the relevant case records availabie in
case files, oral & written submission agd perused the impugned Order-in-Original and
Crder-in-Appeal. ” :

8. On perusal of records, Government observes that on 10.05.2007, the applicant
travelled from Bangkok to Kolkata and with assorted garments, mobile phones
with accessories, micro SD adapters with memory card, mobile phone batteries etc
along with Indian currency Rs. 25,000/-. Seven other passengers. were also
intercepted in the green channel and similar items were recovered from their
possession. These passenger claimed to be carrying these goods on behalf of

~ Shri Jaswinder Singh. Since none of them could produce licit documents relating to

lawful acquisition and importation of the impugned goods, the said goods were seized
under Section 110 of the Customs Act, 1962. The Additional Commissioner of
Customs, Kolkata Airport passed the Order-in-Original No. 23/2012 dated 29.12.2012
and ordered for confiscation of the impugned goods under Section 111(d), (i) and (1)
of the Customs Act, 1962 with an option to redeem the same against payment of
redemption fine of Rs. 50,000/- and imposed personal penalty of Rs. 15,000/- on
applicant under Section 112 (a) & (b) of Customs Act, 1962. The  applicant filed
appeal along with stay application before the Commissioner (Appeals). The stay
petition was decided by Order-in-Stay No. 27/Cus(Bag)/ Kol(AP)/2013 dated
19.08.2013 and stay was granted subject to deposit of an amount of Rs. 15,000/- on
or before 19.09.2013 under Section 129E of the Customs Act, 1962. The applicant
failed to comply with the conditions laid down under the Stay Order. Therefore the
Commissioner (Appeals) vide Order-in-Appeal No. 26/Cus (Bag)/ Kol(AP)/2013 dated
30.10.2013 disallowed the appeal filed by the applicant for non-compliance of the
conditions of stay granted. Now the applicant has filed this Revision Application before
Central Government under Section 129DD of the Customs Act, 1962 on the grounds

mentioned at para 4 above.

e material time, Section 129 E of the

further observes that at th _ ;
; o2 ending appeal, of (duty and interest)

Customs Act, 1962 which deals with deposit, p
demanded or penalty, read as under:-
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“Where in any appeal under this Chapter the decision or order appealed against
relates to any [duly and interest] demanded in respect of goods which are not under
the control of the Customs authorities or any penalty levied under this Act, the person
desirous of appealing against such decision or order shall, pending the appeal, deposit
with the proper officer the [duly and interest] demanded or penalty levied;

Provided that where in any particular case, the [Commissioner (Appeals)] or the

= —— — ———Appeliate Tribunal-is-of-opinion-that-the-deposit -of {auty and-interest]-demanded-or

penalty levied would cause undue hardship to such person, the [Commissioner
(Appeals)]:.or, as the case may be, the Appellate Tribunal’may a?'spense with such -
deposit subject to such concﬂaons as he or it may a’eem fit to impose so as to
safeguard the interest of revenue)” _ »

A plain reading of the proﬁsions of S_ection 129 E of the Customs Act, 1962 as above
makes the position crystal clear that for filing appeal before the appellate authority,
the appellant shall pending the appeal, deposit the duty demanded or penalty
imposed unless specifically dispensed ;with by the Appellate Authority.

10. Upon perusal of the records G'overnment'observes that ‘appeal‘ waé‘. t‘led before
Commissioher (Appeals) ‘and the Stay Pet|t|on was deaded by Order-ln-Stay no.
27/Cus(Bag)/Kol(AP)/2013 dated 19. 08 2013 and stay was granted, subject to depos:t

-of an amount of Rs. 15 000/ towards the penalty amount on or before 19, 09 2013

under Sectlon 129 E of Customs Act,;,1962. The applicant was mformed that sub]ect
to compliance with the above dlrection the appeal will be heard on merlts and was
further mformed ‘that in case they fail to comply with the aforesa!d cond|t|ons of stay -
on or before the due date thelr appeal is’ liable to be dlsallowed in terms of Section
128A of the Customs ‘Act, 1962 wnthout any further reference As the applicant
admittedly failed to comply with these directions ‘which were in the nature of
precondutlon for = hearing the case on ments Government holds that the
Commissioner (Appeals) has nghtly dlsmissed the appllcant’s appeal
i

11, In this regard Government be5|des the case Iaws referred to tn the impugned
Order- m-AppeaI also finds support |n the decsron of the Hon'ble ngh Court of Delhi
in the case of Lindt Export Vs UOI reported in 2011 (269) ELT 53 (Del) wherein the
Order of the Tribunal dismissing appea! of the appllcant for the failure to pay pre-
deposit amount under Section 129E of the Customs Act, 1962 was upheld.

12.  Further, Government finds nothing on record to show that the said stay order
of Commissioner (Appeals) for depositing an amount of Rs.15000/- towards the
penalty amount has been challenged before any forum and has thus attained finality
and needs to be complied with. The applicant failed to comply with the dlrectlons of
the Commissioner (Appeals) under Sectlon 129E.
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13.  Government observes that-the Order of Hon'ble High Court of Calcutta in the
case of M/s Ambika Nahar Exports and Anr. vs. Commissioner of Customs (Port) dated
21.02.2014 relied upon by the applicant is not applicable to the facts of the present
case as in the said petition, the stay order itself was challenged whereas in the
present case, the final order passed by the appellate authority is being contested.

14, In view of above facts and circumstances, Government without going into
merits of the case, finds that Commissioner {Appeals) has rightly rejected the appeal
for non-compliance of the conditions of stay granted under the provisions of proviso
to Section 129E of the Customs Act, 1962. There is no infirmity in the said Order-in-
Appeal and therefore, the same is upheld.

-

15.  This Revision Application is, therefore, rejected in view of the above.

16,  So ordered.

(RIMJHIM PRASAD )
Joint Secretary to the Government of India

Shri Jaswinder Singh,
Village & P.O. Tharaj,
Tahsil Bagha Purana,
District Mogra,
Punjab-142057.

Attesfed.
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Copy to:-
1. The Commissioner of Customs , Airport , Kolkata.
2. The, Commissaoner of Customs (Appeals), 3" Floor, Custom House, Strand
Road, Kolkata -700001, ‘
i B 7
3. The Additional Commissioner of Customs, Airport, Kolkata |
|
4. PA't0.JS (RA)

.
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- 6. Spare Copy!
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