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F. No. 375/67/B/2019-RA _

ORDER

A Revision Application No. 375/67/B/2019-RA dated 08.11.2018 has been filed
by Sh. Rajkumar, Jalandhar (hereinafter referred to as ‘the Applicant’) against the
Order-in-Appeal No. INK-Excus-App-142-144/19-20 datéd 18.07.2019 passed by the
Commissioner of CGST, Central Excise & Customs (Appeals), Jammu. The
Commissioner (Appeals) has upheld the Order-in-Original No.
36/ASR/CUSTM/PRV/2015 dated 24.08.2015, passed by the Additional Commissioner
of Cust_oms:(Preventive), Amritsar, wherein two (02) Gold Bars of 1000 Grams-each
and three (03) Gold Bars of -116 Grams each, totally weighing 2348 Grams-and
valued at Rs. 57,33,534/-, smuggled by the Applicant and recovered from Sh. Paily
K.J.; Dog Handler of the Customs Department and posted at the Amritsar airport

(herein after referred to as the ‘Accomplice-1") were confiscated absolutely, under
Section 111(d), 111(l} and 11i(m) of the Customs Act, 1962. Penalty of Rs.
5,00,000/- & Rs. 25,000/- has also been imposed on the Applicant under Section
112(a) and 114AA of the Customs Act, 1962, respectively.

2. -Brief facts of the case are that the Applicant arrived, on 11.06.2014, at Sri
Guru Ram Dass Ji International Airport, Rajasansi, Amritsar from Doha by Flight No.
QR-550. The Applicant, Accomplice-1 and one person who was Havaldar of Punjab
Police (herein after referred to as the ‘Accomplice-2’) were intercepted by the
officers of Directorate of Revenue Inteiligence (DRI), Amritsar in the parking area of
the airport, while Accomplice-1 was handing over the smuggled gold to the
Accomplice-2 in the presence of the Applicant. The smuggled gold was brought by
the Applicant in black compact packet and handed over to the Accomplice-1 in the
arrival hall of the international airport for onward delivery to the Accomplfce-z in the
parking area of the airport. The DRI officers, after a scuffle, managed to apprehend
the Applicant and the Accomplice-1, whereas, the Accomplice-2 managed to flee
from the spot. On being asked, the Accomplice-1 disclosed that the black compact
packet contained gold which was received by him from the Applicant in the arrival

hall of the airport and he_was going to hand it over to the Accomplice-2. The
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RS . =4Applicant "confirmed the delivery of the smuggled black compact ‘packet contamlng
Ll mren o ~gold-to- the ‘Accomplite-1- before customs clearance in baggage claim area (belt). “The
ST "'."' A‘p’pllcant ~admitted that he was not the owner: -of the_seized goods -and brought the_
Sl . Tconfi scated -goods -at-thesinstance of Sh. Yogesh ‘Raj Bagga (herein after reférred to
g 'i‘ﬁ':—' “as.the’ ‘Handler) ‘Thevalue of the recovered Gold was appraised as Rs. 57,33,534/.

CriTnIluiFThe offendlng “goods “were: confiscated absolutely by the original authonty, VIde‘

-.wO-rdemn-OngmaLdated 24.08.2015. Pena|ty of Rs. 5 Lakh & Rs.-25,000/- was a|so

Ui impsed ‘o' thé Applicant, under Sections 112(a) and 114AA“of thE: Customs “é\t-t,
L TETR1962, respectively.7Aggrieved, the Applicant filed ah appeal before'the-Com‘m‘issidher
Lo o-f T Zi(Appeals), ‘Who widethe*impugned - Order-in- Appeai dated -18.07.2019, upheld Lthe

“order of the original duthority: R L . i
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3. Thé"insta’nt revision _application has been filed, mainly, on the grounds that

o oo, rEnEithe gold is::not-a :prohibited item; that redemption be allowed on payment of

. '_concessronal rate. of duty_under. notnﬂcatlon no. 12/2012-Cus dated 17. 03.2021 (Sl
S No. 321); and that penalty has been exorbitantly imposed.

24, - - The pérsonal:hearifg, in’ virtual mode, was held on 17.12.2021.-Sh. Sudhir =" <

. "'-“’Malhotra ‘Advocate attend the hearing. He subm|tted that while fact-of recovery is

S ot disputed, ‘seized goods are not prohibited item. Hence these miay be reieased on T

... .payment ‘of fine and-concessional rate of duty dnder notification No. 12/2012-,(:1_15' -
- dated 17.03-.‘20-12. " None appeared for the Respondent d‘e'pa'rtme’n't. N0‘4‘requesi for

" omLin tradjournment has-also been_received. Thetefore, the case is taken up for disposal.

TormrIn st The Government thas carefully examined the matter. It is observed _'that

o xheither the récovery of gold nor its earriage from abroad by the Applicant is disputed.

. L oneTzltis also not disputed that the Applicant did not declare the gold brOughf by him, as

AL cwdstipulated under Section. 27 of Customs Act, 1962, to the customs authorities at the
airport.
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6. .The Applicant has contended that he is an eligible passenger in terms- of ®

Notification No. 12/2012- customs dated 17.03.2012. A plain reading of Notification
no. 12/ 2012- customs dated 17.03.2012 makes it clear that a passenger returning to
India after six months can bring one kg of gold on payment of concessional rate of
customs duty subject to condition 35 of the said notification, which, inter-alia,
requires the eligible passenger to file a declaration before the proper officer of
customs at the time of ‘arrival in India. In the instant case, such a declaration was
not made in respect of the gold bars, with a claim for exemption, and instead a
conscious attempt has been made to smuggle by not declaring the same. Thus, the
Applicant does not fulfil the condition no. 35 of Notification no. 12/ 2012- Customs
dated 17.03.2012.  As such, the Government holds that the Applicant is not eligible
for the concessional rate of duty in terms of Notification no. 12/ 2012- customs dated
17.03.2012

7.1  The Applicant has contended that the import of gold is not ‘prohibited’ and
has, accordingly, sought release of offending goods under Section 125 ibid. The
Government observes that in the case of Sheikh Mohd. Omer vs Collector of
Customs, Calcutta & Others [1971 AIR 293], the Honble Supreme Court has held
that for the purpose of Section 111(d) of the Customs Act, 1962, the term | "Any
prohibition” means every prohibition. In other words, all types of prohibition.

Restriction is one type of prohibition” In the case of M/s Om Prakash Bhatia Vs.
Commissioner of Customs, Delhi {2003(155)ELT423(SC)}, the ‘Hon'ble Supreme
Court has held that "Vf the conditions prescribed for import or export of goods are not
complied with, it would be considered to be prohibited goods”. Further, in its
judgment dated 17.06.2021, in the case of UOI & Ors vs. M/s Raj Grow Impex LLP &
Ors [2021-TIOL-187-SC-CUS-LB], the Hon'ble Supreme Court has followed the
judgments in Sheikh Mohd. Omer (supra) and Om Prakash Bhatia (supra) to hold
that "any restriction on import or export is to an extent a prohibition; and the
expression ‘any prohibition” in Section 111(d) of the Custorms Act includes
restrictions. ”
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o 7.2+ “the “Casé “of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI, Chennai .y
":-"_,_'_§_'.._j_[“20'1"6‘(341')'""EL'TASS(Mé'd"“)'],'"t‘h'e“Hon’bIe Madras High -Court has summarized .the == gz
- _posmon on the issue, in respect of gold, as under

T e g Pictuin. of the-Hon'ble Supreme Court and H/gh Coun‘s makes /t c/ear ™
e LA Chat gold, may- not-be-one-of the enumerated goods, as prohibited goods, “
e AT stilif thé conditions for such /mport are not complied with, then import of | -W'“
SIS gold, wolld sqiiarely-Tall under the def“ nition "prohibited goods” in Section =
2(33) of the Customs Act, 1962----."" "
"’»:’-7‘3‘ .In-the: present case, the condltlons subject to which gold could have been B W:
" rlegally imported ‘havenot been fulfilled. Thus, following the ratio of the aforesaid ,Y_
~+judgiments, there is ho doubt that the subject goods are "prohibited goods'. 2
*7."81 7= The -original ~authority. has denied the release of impugned goods on -
“tedémption fine* uhder -Section 125 of Customs Act, 1962. It is observed that, in
s terns -"o’f'-'-vSection 1125 “of:-the- Customs  Act, 1962, the option to release seized .
2% 3protiibitéd godds’; on redemption fine, is discretionary {Ref. Garg Woollen Mills (P) _‘
= "'td vs. Additional Collector-6f Customs, New Delhi [1998 (104) E.L.T. 306 (SCO- “
*-1In the'case of UOT'& Ofs’vs” M/s Raj Grow Impex LLP & Ors, (supra), the Hon'ble E_:;
“supreme Coutt has held “that when it comes to discretion, the exercise thereof has m:.
" to'be guided by law; has to be according to the rules of reason and justice; and has ;
- to be based on the relevant considerations”, Similarly, in the case of'Commiésioner ;;
6 -Cusfoms (Air), ChenniaL Vs -P. Sinnasamy {2016(344) ELT1154 (Mad.)}, the -
""'-Hb’r‘fi’bléEMadras"H;ghf"-COUi‘t» has, relying upon several judgments ef the Apex Court, T_,
- héld"that - “non-consideération-or non-application of mind to the relevant factors, M
" " renders exercise 0F discretion -manifestly erroneous and it causes for ]Ud/ei;/ B _;
—CiAterterénte. " Further, ~ihen. d;écret/'on /s exercised under Section 125 of the... .

+ Gustoms- Act,” 1962, —-----—-- the twin test to be satisfied is 're/evanée and .
L regson’ Y I the presenticase; the original authority has refused to grant redem_pjchn o

“Z-totheApplicant, in-the background of smuggling, with intent to evade Customs Duty

% "as-als6 in'the context’of-the &conomic security of the country. As such, following the
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dictum of Raj Grow Impex (supra) and Sinnasamy (supra), the discretion exercised ’
by the original authority could not have been interfered with. ' -

I

9.  The Government is also not persuaded to accept the contention of the
. Applicant.that penalty imposed is excessive. To the contrary, the Government is of
the opinion that in the background of clever manner in which offending goods were
concealed and cleared from the Airport with the connivance of Accomplice-1 & 2 and ~—- —

the quantity/value of such goods, the authorities below have, in fact, been lenient inz=-..-
imposition of penalty.

10. _ In view of the above, the revision application is rejected. T

Rt
(Sandeep Prakash)
Additional Secretary to the Government of India

Sh. Rajkumar,

S/o Shri Prithvi Raj,

R/0 WP-139, Basti Sheikh,
Jalandhar, Punjab

 Order No. 291 /21-Cus dated |7~12~2021 L
Copy to: —
1. The Commissioner of Customs (Preventive), Customs House, Central Revenue =

Building, The mall, Amritsar, Punjab-143001.
2. The Commissioner of Customs (Appeals), CGST, Central Excise and Customs, OB-
32, Rail Head Complex, Jammu. -
3. Shri Sudhir Malhotra, Advocate, Chamber No. 103, C.K Daphtary Lawyer's
Chambers, Supreme Court of India, Bhagwan Dass Road, New Delhi - 110001.
4. PA to AS(RA). .

\5,~Guard File,

6. Spare Copy.

- ~ ATTESTED

C&‘fe:g/b\a:aQ \

\ .
GULSHAN SHATIA
Superintendont
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