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Order No. 2SS:95/22-Cus dated 03-08- 2022 of the Government, of India passed by,
Sh. Sandeep Prakash, Additional Secretary to the Government of India under section

1290D of the Custom Act, 1962,

Subject : Revision Applications filed, .under section 129 DD of the Customs
- Act 1962 . against the Order-m-Appeal No. CC(A)Cus/D-
- 1I/Exp/ICD/TKD/1558- 59/2021-22 dated 19.01.2022 passed by,

thé Commissioner of Clistoms (Appeals), New Delhi.

Ap_pligarjt : . M/s. Gipps Aero_Pty.”Lyq. R

Respondent : Commissioner of Customs, Export, Inland Contamer .Depot,
‘ ' Tughfaqabad New Delhi.
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ORDER

Two Revision Applications, bearing Nos. F.N¢.375/17/DBK/2022-RA &

375/18/DBK/2022-RA dated 24.03.2021 & 25.03.2021, respectively, have b’ee‘n filed
by M/s. Gipps Aero Pty Ltd., Mumbai (hereinafter referred to as Applicant) against the
Order-in-Appeal No. CC(A)Cus/D-II/Exp/ICD/TKD/1558-59/2021-22 dated
19.01.2022, passed by Commiséiohef ‘of Customs (Appeals) New Delhi. The
Commissioner (Appeals) has rejected the apbeals filed by the Applicant against the
Orders-in-Original Nos. 192/2018 d‘ate'd 1_6.68.2018 and 198/2018 dated 18.10.2018,

passed by the Assistant Commissioner of Customs, Drawback, ICD Tughlagabad, New

Delhi.

2. Brief fact of the case are that the Applicant had imported aircraft on temporary
basis for 13 days after obtaining permission from DGCA. Howeve?, at the request of
the Applicant, the said permission was furth.er extended upto 60 days from the date
of import by DGCA. But when Applicant failed to re-export the aircraft within the
stipulated period of 60 days, the department initiated the proceedings against the
Applicant under the proViSiqn’s_,of Customs Act, 1962 and_ the aircraft was seized. The
Commissioner of Custom‘s, Kolkata, allowed provisional release of the aircfaft. The
' said aircraft was re-exported under the provisions of Section 74 of the Customis Act,
1962 from ICD, Tughlagabad, Delhi. The Commissioner of Customs, Kolkata, 'vide
- 0IO No. KOL/CUS/AIRPORT/ADMN/20/201? dated 18.11.2013, ordered for the
confiscation of the aircraft, but its rederhption was allowed on payment of fine,

penalty and customs duty for violating the provisions of Customs Act, 1962.
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Aggrieved, the Applicant filed an appeal before. the CESTAT against the denial of the
benefit of Notification No. 12/2012, (sl. No. 450) etc., which is said to be pending
before the CESTAT. In the meantime, after re export of aircraft, the Applicant claimed
duty drawback from ICD, TKD under the provisions of Section 74 of the Customs Act,
1962. But the Dy. Commissioner, ICD, Tughlagabad, New Delhi, rejected the
drawback claim of the Applicant holding that duty is not finally assessed and the matter
is sub-judice. The Applicant filed an appeal before Commissioner (Appeals), which
was rejected. Aggrieved, Applicant filed a revision application before the Government.
The Government, vide Order No.02/2018-Cus dated 01.01.2018, set aside the order
of the Commissioner (Appeals). In compliance of the GOI Order dated 01.01.2018,
the original authority sanctioned the drawback claim equivalent to 60% of the duty
paid, i.e., Rs.49,55,716/-, vide OIO No. 192/2018 dated 16.08.2018. Further, vide
OIO NO. 198/2018 dated 18.10.2018, passed by the Assistant Commissioner of
Drawback, Export, ICD, TKD, New Delhi, interest amounting to Rs. 1,25,454/- was
also sanctioned in térms of Section 75A (1) of the Customs Act, 1962. Aggrieved with
the Orders dated 16.08.2018 &=18.10.2018, Applicant filed CM Nos. 38228/2618 &
10190/2019 in WP-(C) No. 7433/2018 before the Hon'ble High Court of -Delhi.  These
applications were dismissed by Hon'ble High Court, vide Order dated 24.07:2019, on
the ground that the impughed orders are appealable orders but granted liberty to the
Petitioner (i.e. Applicant herein) to'«challenge'the same “before appropriate forum in
accordance - with la‘w.” Accordingly, ~Applicant -filed two appeais before the

Commissioner (Appeals) against the Orders dated 16.08.2018 and 18.10.2018, which

were rejected as time barred.
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3. The revision applications have been filed, mainly, on the grounds that no personal
hearing was granted by the Commissioner (Appeals) énd, thus,- the principles of
natural justice were not adhered to; and that-appeals were filed within the statutory
period of ti‘mjtation as the period spent in prosecuting any suit, appeal, application or
the like to: be excluded for computing the statutory. period of limitation. Several

contentions have been raised on the merits of the case as well.

4, Personal hearing, in virtual mode, was held on 29.07.2022. Sh. | Dinesh
Agarwal, -Consu!tant, appeared on behalf of the Applicant and reiterated the contents
of the revision applications. He highlighted that the appeals have been decided by
the Commissioner (Appeals) without hearing them. Hence, the métter may .be
remanded for de-no consideration. -No one appeared for the Respondent department

nor ény request for adjournment has been received. Therefore, it is presumed that

the department has nothing to add in the matter.

5. The Government has examined the matter carefully. Applicant has contended

that no personal hearing was granted by the Commissioner (Appeals) before deciding

their appeals.:There is no mention -in.the iimpugned. OIA, ofnany;hearing’s;;abeing»

granted. v:Thereforé,-;to, vetify:—this._‘,c'oritentioh.:ofn the . Applicant, the Case File Nds;:'
' Commissioner/AppIs./Exp/TKD/SlS,-56/201-49"-.:20,'ffelating-to the impu,gned-.OIA; were

called: for_from the office of the Commissioner of Customs (Appeals), New CUStom

" House, iNew Delhi. The files have. been pefused:- It is -.observed -th_gat-f no:personal

hearing was granted to the Applicant before deciding their -appeals. Hence, the

principles of naturél justice were not followed. Theréfore, it would be in the interest
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of justice that the matter be remanded back to the Commissioner (Appeals) with the -
direction to decide the case afresh after following the principles of natural justice.

6. In view of the abové, the revision applications are allowed by way of yremand

to Commissioner (Appeals), with directions as above.
é A

SRdeeD Prakash)
Additional Secretary to the Government of India

M/s. Gipps Aero Pty. Ltd,

Represented through

Khaitan & Co., Advocates

One Indiabulls Centre, Tower I, 13 floor,
841 Senapati Bapat Marg,

Elphinstone (W), Mumbai - 400013

Order No.  355-256 /22-Cus dated 32-05-2022

Copy to:

1. The Commissioner of Customs, (Exports), Inland Container Depot,

Tughlagabad, New Delhi 110020 , _
2. Commissioner of Customs (Appeals), Deihi, New Customs House, Near IGI

Airport, New Delhi 110037
3. PSto AS(RA)

Guard File,
5. Spare Copy






