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Order No. 943 [22-Cus dated /3 -OF-2022 of the Government of India passed by
Shri Sandeep Prakash, Additional Secretary to the Government of Indla under section

129DD of the Custom Act, 1962,

Revision Applications under Sectlon 129 DD of the Customs‘

Subject
Act 1962 against the Order-in-Appeal No. 273(SM)CUS/JPR/
2021 dated 15.12.2021 passed by the Commissioner
(Appeals), Customs, Central Excise & CGST, Jaipur.

Applicant “ : Sh. Aatif Ali Khan, Nagaur, Rajasthan

Respondent : Commissioner of Customs (Preventive), Jodhpur.
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F. No. 375/15/8/2022-RA

ORDER

A Revision Application No. 375/15/B/2022-RA dated 23.03.2022 has been filed by
Sh. Aatif Ali Khan, Nagaur, Rajasthan (hereinafter referred to as the Applicant), against
the Order-in-Appeal No. 273(SM)CUS/JPR/2021 dated 15.12.2021, passed by the
Commissioner (Appeals), Customs, Central Excise & CGST, Jaipur. The Commissioner
(Appeals) has upheld the order of the Additional Commissioner of Customs (Preventive),
Jodhpur, bearing no. 37/2020-ADC Customs dated 29.05.2020. The original authority had
ordered absolute confiscation of foreign currency, totally valued at INR 1,55,84,383/-
concealed inside the baggage(s) of Sh. Naresh and his one accomplice, namely, Sh. Mohd.
Javed, under Seéfien '113(d) and 113(e) of the Customs 'Act 1962. Besides penalties of
Rs. 1,50 OOO/- under Sectlon 114(i) and Rs. 1,50 000/ under Section 114AA of the Act,

ibid, each were lmposed on Sh. Naresh, Sh. Mohd. Javed and the Apphcant herein.

2. Brief facts. of the case are that Sh. Naresh was intercepted while he was scheduled
to depart for Sharjah from Jaipur, on 08.02.2018. On being asked by the authorities, Sh.
Naresh denied the fact of carrying any contraband or Indian/ Foreign currency beyond the
permissible-limit. He, howevef, informed about his co-passenger Sh. Mohd. Javed who was
also travelling to Sharjah by the same flight. The baggage of Sh. Naresh was examined on
08.02.2018, and foreign currency, amounting to Rs. 1,12,80,863/-, was recovered. During
investigations, .on the basis of the further information the baggage of Sh. Mohd. Javed
was examined on 10.02,2018 which resulted in recovery of foreign currency, amounting to
Rs. 43,03,520/-. Thus, total value of recovered foreign currency was estimated at INR
1,55,84,383/-. Sh. Naresh, in his statement dated 08.02.2018, recorded under Section 108

of the Customs Act, 1962, informed that the bag con"caining currency in concealed manner
2| Page



F. No. 375/15/B/2022-RA

was handed over to him along with his ticket & visa at Jaipur Airport with instructions to

hand over the same to one of his co-passengers, namely, Sh. Mohd. Javed, who was also

travelling to Sharjah. He further admitted that he agreed to carry foreign currency in
greed of money. Further, Sh. Javed, in his statement dated 08.02.2018, admitted that the

bag containing foreign currency, which was given to Sh. Naresh, was to be taken by him

from Sh. Naresh after reaching Sharjah airport. Subsequent to recovery of foreign

currency, —amounting to Rs. 43,03,520/-, on 10.02.2018, from the baggage of Sh. Javed,

his statement, was recorded in judicial custody, on 12.02.2018, wherein he, inter-alia, .

ctated that he came to Jaipur airport in the car of the Applicant; that the Applicant had

- handed over the red colour trolley bag to him and told him that foreign currency of value

Rs. 40-45 lakhs was concealed in the bag; that he had to hand over his red colour bag

along with black cqlour bag carried by Sh. Naresh, to-a person deputed by the Applicant at
Sharjah. He also handed over a visiting card received from the Applicant to the authorities
evidencing dealing of the Applicant with air tickets and dealing in foreign exchange. In
follow up proceedings, the statement of the owner of the shop (as mentioned on the
visiting card), Sh. Rafik Khan was also recorded on 78.02.2018, under Section 108 of the
Customs Act, 1962, wherein he, inter-alia, stated that the Applicant Sh. Aatif Khan was his
nephew and looking after his business of tours & traves, tickets and currency exchange;
" that he tried to contact the Applican-t since the day of incident but his mobile phones were
found switched off. During the course of investigations, summons were issued to the
Applicant, at least on seven 'occasions, but he did not join the investigations. The seized
foreign currency wés confiscated absolutely by the original authority and penalty was
' 'imposed upén‘Sh. Naresh, Sh. Mohd. Javed and the Applicant, herein. The Applicant filed

an appeal before the Commissioner (Appeals) on the grounds that the entire case of the
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dep_artment was -based on the s_tatemept of the- co-accused and _requested ‘for an
opportunity to cross-examine them. Similar submissions were made,z_‘durjng personal
hearings held on 25.08.2021 and 06.09.2021. During the hearing held on 30.09.2021, the
co—accused, i.e., Sh. Naresh and Sh. Mohd. Javed were cross-examined by the coun_sel _of
the Applicant. Thereafter, the Applicant was required to appear, on 12.10.2021; before ‘the
Appeliate Authority for -cross-examination but neither the Applicant nor his ‘Counsei
appeared.on the fixed date. The Commissioner (Appeals), thereafter, rejected the appeal
filed by the Applicant, vide the impugned Order-in-Appeal.

R

3. T*?iTt!ga?geyi;sion_appli{cation has:been filed, mainly, on the ground that no corroborative -

' e‘\.ridence_;w a-_s:_‘-v.gbeen plage_d on record. against. the Appl._icant;, that -the referred calt details

were ma’dea'tot,_ascertain,the details- reduired for.visa. processing, scheduling of tickets -cost

and trmmgs etc and not for. |Ifegal export of ;foreign currency, that the penalty |s not
imposable under Section 114 and-114AA of the Customs Act, 1962; that the Order-in-
Appeal may b_e set aside and personal. hearing.in the.matter may be granted.

Ao

4.  The ',pereonat.rhearing was fixed for 20.07.2022 & 02.08.2022. In hearing held, in

- virtual mode,- on r02”.08'.20'22-,. Sh. Ankit Totuka, Advocate appeared on' behalf of the

Applicant .and.'reiterated the conte.‘n-‘ts,}iof,_the'__r_evisiown_ application_. ,He highli'ghted_ that his | o
client‘ was not the travellind‘ passeng‘er‘_an‘d had .no obligation to make a vdeclaration
regarding foreign- currency in terms of Section.77. Therefore, penalty under Sectron 114AA
could not have been |mposed on h|m No one. appeared for the department nor -any
request for adjournment has been received. ‘Therefore, it is presumed that the department

has nothing to add in the matter.
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5. The Government has carefully examiped: the mater: Tt'e issue that arises for

consideration in this revision 'appiication,is the complicity -or- otherwise of the Applicant in

the smuggling. of foreign curréncy recovered from Sh. Naresh and Sh. Mohd. Javed. Itis

the case of the department that the recovered fereign-currency was-handed-overtothem

by the Applicant. On the other hand, it is the contention of the Applicant that the case

against him is solely based upon the statemenits of Sh. Naresh and Sh. Javed. However,
the Government finds that the department’s contention is aiso proven from the cross
~ examination conducted on behalf of the Applicant, before the Commissioner (Appeals). In

his cross examination, Sh. Naresh stated that the bag containing the currency was given

to him by Sh. Mchd. Javed and another persen (Q.1, Cross examination dated
©30.00.2021). Sih. Mchd. Javed has inhis cross examfsnatien-,—conﬁrmed that Applicant had

giver bim the two bags rontaining foreign cuirenty and had dropped him at the airport

(Q.8, Cross examination datad 30.09.2021). Besices, in ineir recpective  Cross
examinaticn, both stood by their stateménts made before the cepartment. As correctly
pointed out by the Commissioner (Appeal), the -case - against the Applicant is further
supporied by the technical evidéh’ce. The Government further observes that the Applicant
failed to join the investigations despite repeated sumirons. He also made himself scarce
when cilied for cross -examination: by the Cor'nm%ssiOnEr»(Appeal), though he had earlier
availed of the opportunity to cross: examine C"] Naresh and Sh. -Mohd. Javed. - It is, thus,
apparent that the Applicant did not conduct h'mcelf in a bonaﬁde manner and, hence,
adverse inference needs to be drawn aga=nst him for tnls reason as well. As surh the
" Government holds that the Applicant was directly corplicit in the’ ‘matter and is liable to
penalty unde_r Section 114 of the »C.u's_tom's' Act, 1962. |
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6. It is also contended that the penalty under Section 114AA was not imposable on
the Applicant as he was not the passenger and, as such, there was no obligation on him of
making any declaration under Section 77 of the Act, ibid. This contention merits
consideration, specially as nothing has been brought on record by the respondent
department that the Applicant had directed or instructed the passengers not to declare the

confiscated currency. Thus, penalty imposed upon the Applicant under Section 114AA is

set aside.

7. In view of the above, the revision application is partly allowed to the extent of

setting aside the penalty imposed on the Applicant under Section 114AA of the Customs

Act, 1962. &
A - CANRA——

(Sandeep Prakash)
Additiona! Secretary to the Government of India

Sh. Aatif Ali Khan,

S/o Sh. Abid Ali Khan,

R/o Khan Mohalla, Kuchaman City,
Distt. Nagaur (Raj.)-341001.

Order No. 2573 /22-Cus dated 03 -08-2022

Copy to:

.....

1. The Commissioner of Customs (P), Jodhpur, Hgrs at NCRB, Statue C|rcfe C- Scheme, ‘

Jaipur-302005.
2. . The Commissioner of Customs (Appeals), Central Excise & CGST NCRB, Statue Circle,

Jaipur-302005.

3. Sh. Ankit Totuka, Advocate, G-3, Shivgyan Avenue, 2 Yudhlster Marg, C- Scheme
Jalpur-302005 (Raj.)

4, PA to AS(RA).

\5~Cuard file.

6. Spare Copy.
ATTESTED
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