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Order No. 2.8 /22-Cus dated ©3-08— 2022 of the Government of India
passed by Sh. Sandeep Prakash, Additional Secretary to the Government of
India, under Section 129DD of the Customs Act, 1962 o

Subject :'Rev15|on Apphcatlon ﬂed under Section: 129. DD. jof . the
' ~ Customs Act 1962 agamst the Order -inz Appeaf No.
- CC(A)Cus/D- I/AII‘/3907/2021 22 dated 09.12. 2021 passed by.
‘the Commissioner of Customs (Appeals), New: Delhi.. :
_Applicant : Sh. Kheemanand Kandpa!; Panchkula,'Haryana.

Respondent ' : The Commissioner of Customs, IGI Airport, New Delhi.

lllll llIIIIlllllllllllIllllIIIlllllllll.lllII-IIIIIIIIIIIIIIIIIIIIIIIIIIIIIB.!HIIIII

1l Page

: LR




F. No. 375/29/B/2022-RA

A Revision Appllcatlon No 375/29/8/2022 RA dated 24.05. 2022 has
been filed by Sh. Kheemanand Kandpal Panchkula ‘Haryana (hereinafter -

,_.referred to as the Apphcant) against the Ordef-in- -Appeal No.: CC(A)Cus/D- :

"‘I/Alr/3907/2021 22 dated 09 12. 2021 passed by’ the Commussmner of I ...

’Customs (Appeals), New Delhl The Commissioner (Appeals) has reJected the ™

appeal filed by the Apphcant herein against the Order-in- Ongmal passed by
the Joint Commissioner of Customs, IGI Airpert, New. Delhi, bearing no.
153/AS/1C/2018 dated 28.03. 2018 wherein, one partvally cut gold bar,
concealed in packet, wrapped W|th brown colour cello tape welghmg 740
grams, ‘valued at Rs 18; 24 ,699/-, recovered from’ the Appllcant was
conF scated absolutely under Section 111(d), 111(|), 111()), 111(}) and
111(m) of the: Customs Act, 1962 along with the concealing material under
Section 118 & 119 of the Customs Act, 1962. Penalty of Rs. 3,00,000/- was
also imposed on the Applicant under Section 112 & 114AA of the Act, ibid.

2. Brief facts of the case are that the Applicant arrived, on 01.07.2015, at
IGI Airport, New Delhi, from Dubai. He was intercepted at exit gate after he
had already crossed the customs green channel and diverted for detailed

examination. During the search, one packet, wrapped with brown colour

cello tape containing some heavy metal was recovered from his socks, which

on appraisement by Jewellery expert was lfound to be gold of 995 purity,

weighing 740 gms, valued at Rs. 18,24,699/-. In his statement dated

01.07.2015, tendered under Section 108 of the Customs Act, 1962, the

Applicant stated that his friend Sh. Rakesh Kandpal had arranged funds, for -

his travel and miscelianeous expenses: that Sh. Rakesh Kandpal had directed
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him to take the recovered items to IGI Airport, Delhi and ﬁjget it, cleared.

without payment of Customs duty,' that He néither knéw the person 'at Dubai
: Alrport who handed. over the ‘goods nor ‘he knew. the: unknown person who

“would have contacted him - after clearmg through Customs that -he:would:
receive Rs. 20,000/- in addition to his expenses for th:s work,_ that he knew

~ that import of gold into India attracted Customs duty ‘and illegal import was
punishable offence in terms of law and admltted mlstake of omrssronr on his

part. The original authority, .vide the aforesald Order in- Ongmal dated
28.03.2018, confiscated the goid absolutely under.- Section - 111(d),. ;1-1:1.(1),

111(j), 111(l) and 111(m) of the Customs Act, 1962. Penalty of Rs.
3,00,000/- was also imposed on the Applicant under Section 112 & 114AA of
the Act, ibid. Aggrieved, the Applicant filed an appeal before the

Commissioner (Appeals), which has been rejected.

3. The instant revision application has been filed, mainly,‘ on the grounds
that the Order was issued as ex-parte and that, the Applicant.never received
any communication with regard to granting of personal hearing on the dates
mentioned in Order-in-Appeal; that the import of gold is not prohibited; that
the Applicant though had not declared the subject goods: but c-Iaimed.the
ownership; that penalty is not imposable under Section 114AA as due to
oversight, the columns in Customs Declaration Form were left blank and thus,
allegations of mis-declaration under Section 77 of the Act, ibid, are not
correct; that redemption may be allowed on appraised value under Section
125(1) of the Customs Act, 1962; and that either penalty may be waived/

reduced.
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" 4. - Personal "hearing, in virtual mode, was' held on 02.0'8.'20__2“2'1' Sh.

Abhishek - Pareek, Advocate, appeared fOr'st,He Applicant and reiterated the

. contents of the revision application.- He reduested that: the compilation -

emailed on 02.08.2022 may be taken on record. Sh.-Mahender Singh; Supdt. -

appeare‘d for the department and 'su'pborted‘ the Orders of -the lower
authorities. “He highlighted thaf this is ‘@ case of ingenious concealment and

the Applicant was acting as a carrier.

5. The Government has carefully examined the matter. It is observed that
cut piece of gold was concealed ‘in a packet and wrapped in cello tape and
- recovered from the socks worn by the Applicant, to avoid detection by the

Customs: authorities at airport. Manner of concealment belies the contention
that the Applicant had no intention to smuggle the gold and that the columns

in the Customs Declaration Slip-were left blank by oversight.’

6.  The Applicant has contended that the case has been decided ex-parte
i.e., without hearing him as no intimation regarding personal hearing was
received by him. The Govérnment observes that the Commissioner (Appeals)
had granted 03 opportunities for personal hearing to the Applicant, i.e., on
22.07.2021, 11.08.2021, and 27.10.2021. As per Section 153(3) of the
Customs Act, 1962, When any notice etc. is sent by registered post or speed
post, it shall be deemed to have been received by the addressee, at the
expiry of the period normally taken by such post in transit unless the contrary

is proved. Thus, the subject contention is not acceptable.

7.1 It is contended on behalf of the Applicant that the import of gold is not

‘prohibited’. However, the Government observes that this contention of the
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| Applicant is in the teeth of law settled by a catena of judgm_en_ts of Hon'ble

Supreme Court. In the case of 'Shei‘kh Mohd. Omer \‘/si'Colléct'or‘of '(53u:stoms",
Calcutta & Ors {1971 AIR 293}, the Apex Court has:held:that for the:purpose
of -Sec'tiOn 111(d) of the ,Customs_Act, 1962, the term ""Ahy‘-p’rd@biﬂbn_"

means every prohibition. In other words, all types of prohibition. Réstriction

s one type of prohibition”. Gold is not.allowed to be imported fh_‘aely in-
- _baggage and- it is permitted to- be import_ed'.by:_-'a;fgpassengj(ér‘.-sul'jjec:t to.

fulfillment of certain conc;litio‘ns."I;n the case of .M/S:vom: Praka'_sh“Bh-étia”r Vs..

Commissioner of. Customs, Delhi. {2003(155) E'L‘F4~23(SC')},z the.. Hon'ble -

Supreme Court has held that "if the conditions prescribed for /'mport or export
of goods are not complied with, it would be considered to be. prbh/'bited
goods”. Further, in the case of UOI & Ors vs. M/s Raj Grow Impex LLP & Ors
~ (2021-TIOL-187-SC-CUS-LB), the Hon’ble Supreme Court has followed the

judgments in Sheikh Mohd. Omer (supra) and Om Prakash Bhatia (subra) to

hold that “any restriction on import or export is to an extent a proh/b/'t/bn,'

and the expression "any prohibition” in Section 111(d) of the Customs Act

includes restrictions.”

7.2 In the case of Malabar Diamond Gallery P. Ltd. Vs ADG, DRI, Chennai
[2016(341) ELT65(Mad.)], the Hon'ble Madras High Court has summarized

the position on the issue, specifically in respect of gold, as under:

"64. Dictum of the Hon'ble Supreme Court and High Courts makes
it clear that gold, may not be one of the enumerated goods, as.
prohibited goods, still, if the conditions for such import are not
complied with, then import of gold, would squarely fall under the -
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definition *prohibited goods’, in Section'2 (33) Of the Customs Act,
1962+, " : e e

7.3 In'View of the above, the contention of thé:Applicant that the offending .. - --

'goOds‘-are' not ‘proh'ibited goods’, cannot be a;cé’epfed:>.<'The"-c'aS'e" {aws relied

Upo'n by{‘thé‘z_'Appliééht"aré"nOti ‘applicablé,' in view of the dictum- of Hon'ble

Sy

‘Supreme Court and Hon'ble High Court, as "abo'Ve:

8.  The original authority has denied the release of offending goods on
’ reder‘ﬁption fine under Section 125 of Customs Act; 1962. The Government
o‘bser'ves.'that, in terms of Section 125 of the CustomslAct, 1962, the option
to releasé 'prohibited goods’, on rede‘_mptioh’ fing; is discretionary, as held by
the Hon"blé"f;Supr‘eme Court in the: case: of Garg Woollen Mills' (P) Ltd vs.
Additional: Collector of Customs, New Delhi [1998 (104) E.L.T. 306 (S.C.)]. In
the case of Raj Grow Impex (supra), the Hon’ble Supreme Court has held
"that when it comes to djscretion, the exercise thereof has to be guided by
law; has to be according to the rules of reason and justice; has to be based
on relevant considerations. ” Further, in the case of Commissioner of Customs
(Air), Chennai-I Vs P. Sinnasamy {2016(344)ELT1154 (Mad.)}, the Hon'ble
Madras High Court has held that "non-consideration or non-application of
mind. to the relevant factors, renders exercise of discrétion manifestly
erroneous and it causes for judicial interference.” Further, “when discretion
is exercised under Section 125 of the Customs Act, 1962, ------------ the twin
test to be satisfied is "relevance and reason”.” Hon'ble Delhi-High Court has,
in the case of Raju Sharma [2020 (372) ELT 249 (Del)], relying upon the
judgment of Apex Court in Mangalam Organics Ltd. [2017 (349) ELT 369
(SQ)], heldr that - "Exercise of discretion by judicial, or quasi-judicial
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authof/t[es merits interference only where the exercise Is perverse or tainted..

by pai‘ent /7/ega//'m oris tainted bj/ ob//que motive.” vInf the préseh‘t éase,“‘t’he'

Order of the original authority doés not su"ffer--'f'rom" any - of . th‘es‘__é.- vices..
Rather, the-original authority has, after du'e_~appli;:a'tiph- of mind, ordered "

absolute confiscation for the relevant and -reasonable considerations;

speciﬁcally bfought out in para 5 of the. Orde’r%i'h40riginé|:'_Thtil's, the

Commissioner (Appeais) has correctly refused to interfere’in the matter.

9. In the facts and circumstances of the case, the penalty imposed ﬁby the -+ .

original authority and upheld by the Commiissioner (Abpeals) is just and:; fair.

10. In view of the above, the revision application is rejected.

i h

‘ {Sandeep Prakash)
Additional Secretary to the Gevernment of India

Sh. Kheemanand Kandpal,

S/o Late Sh. Chandramani,
R/0 House No. 260, Sector-19,
Panchkula, Haryana-134113.

Order No. 942 /22-Cus dated p3-0¢ 2022

Copy to:

1. The Commissioner of Customs, T-3, IGI Airport, New Delti-110037.
2. The Commissioner of Customs (Appeals), NCH, New Delhi-110037.
3. Sh. Abhishek Pareek, Advocate, 893, Ground Floor, Sector-14, Faridabad,

Haryana-121007.
R
uard File,
6. Spare Copy.
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