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F. No. 372/03/B/2022-RA

ORDER

A Revision Application No. 372/03/B/2022-RA dated 14.01.2022 has been filed by
Sh. Sanjay Kumar Singh, Kolkata (hereinafter referred to as the Applicant), against the
Order in Appeal No. KOL/CUS/Airport/AKR/ 831/2021 dated 26.11.2021, passed by the
Commissioner of Customs (Appeals), Koikata. The Commissioner (Appeals) has upheld
the order of the Additional Commissioner of Customs (Airport & Admn.), Kolkata, bearing
no. 36/2021/ADC dated 20.07.2021, ordering absolute confiscation of foreign currency,
amounting to USD 54000 equivalent to Rs. 38,04,300/- under Sections 113(d), 1i3(e) and
113(h) of the Customs Act, 1962 along with one blue c_oloured frdlley bag bearing brand
name “VIP” with black coloured cover carried by the Applicant and used'fdr concééling the
foreign currency notes, under Section 118 of the Customs Act, 1962. Besides penalty of
Rs. 9,50,000/- was also imposed on the Applicant, under Section 114 of the Act, ibid.
2. - Brief facts of the case are that the Applicant was scheduled to depart for Bangkok

from Kolkata, on 06.01.2020. The Applicant was intercepted by the officers of Customs at

Airpoft- when _he- approached the Security Hold Area after the completion of the

- immigration formalities. The Applicant was asked specifically whether he Was'carryi’ng' any

. contraband or .Indiah/ Foreign currency beyond the permissible limit, to which he replfed’

in negative. The baggage of the Applicant was searched, it was noticed that foreign

-currency notes were deftly concealed at the base and side walis of the trolley bag with the

help of screws and.adhesive glues. 540 notes of USD 100 denominations totaling to usb
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54000 equivalent to INR 38,04,300/- were recovered. The Applicant in his statements
dated 06.01.2020 & 26.02.2020, recorded under Section 108 of the Customs Act, 1962,
stated that he was working as Business Development Manager in HDFC Life in Kc;lkata;
that he was given the Trolley Bag by an unknown person through a person named Sh.
Murugan Pandi, who sold Dosa in front of his office; that he was told by Sh. Murugan
Pandi that one person named Sh. J. Bhai would come at Bangkok Airport to receive the

Trolley Bag; that he did not know the owner of the currency and made the mistake for

greed of Air fare, Hotel stay and to visit to Bangkok.

3. | The revision application has been filed, mainly, on the grou-nd that under Section
125 of the Customs Act, 1962 mandates release of confiscated goods, not being prohibited
goods; that question of declaration of the same in terms of Section 77 of the Customs Act,
1962 does not and cannot arise; that penalty imposed under Sectibn 114 of the act, ibid is
otherwise bad ih law and beyond the settled principle of law; that the Order-in-;é«ppeal

may be set aside with consequential relief to the Applicant.

4, ‘ _A. personal hearing, in virtual mode, Was held on 1:8.‘07.2022. Sh. i Arijit
Chakraborty, Advocate appeére_d on b'eha'lf' of the Applicant. * He "§ubmit‘ted ‘that 'féféign
currency is not “prohibited gob"ds”_fo'r export. ":?Hente, the curréncy "s'h‘dtl'ljd "Ii':\a'v-ef"béeﬁ
released o'n'p'ayment of RF and EOmina! 'p'enazlty.. Sh D.K. Ravﬁuké,uéupaf‘.'gu'pp‘df_“téd'fhe
orders of lower autho.rities and highlighted that ﬁhé Abplicaht was édrii:ittealiy'éctijng a5 a

carrier,
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5. The Government has carefully examined the matter. It is evident that the foreign
currency was recovered from the Applicant, which was concealed at the base and side
walls of the trolley bag with the help of screws and adhesive glues. It is brought out that
the Customs officers asked the Applicant as to whether he was carrying any foreign
-currency to which he replied in negative. Thus, it is evident that the Applicant did not
declare the currency, as required under Section 77 of the Customs Act, 1962, and also did
not have any documents or evidence showing lawful possession of the currency. The

* contents of the statement dated 06.01.2020 & 26.02.2020 do not appear to have been

retracted by the Applicant.

6.1 Regulation 5 of the ‘Fore.ign Exchange ' Management (Export_ and Import of
Currency) Regulations, 2015.(as amended), specifies that "Except as otherwise provided in
these regulations, no person s/_7a/4 without the general or special pérm/SS/'an of Reserve
Bank, export or sénd out of India, or import or bring into India, any foreign currency.”
Further, in terms of Regulation 3(iii) of the Foreign Exchange Management (Possession
and Retehtion Qf Foreign qurgncy) .Begu!at_ions, 2015 (as amended), any person resident
¢ in Ipdia .could retainl foreign _,,cl:urrency ngt. exqeedind ‘U'S_‘ $ 2000 o.r its equivalent -in
: a.gg.r_eg“ate s._ubject} to tﬁe ».con,dj,tion_ that lsuch_ currency was atqui_red by him by way of
pa,ymént_foi"»s.erv.i_cqs,outside_.ln.c.jia or as honerarjum, gift, etc. In the present case, the
Applicant failéd to produce aﬁy. legal documénts for licit possession of Vthe co_nﬁscat?ed
gurr’er_\c‘y or an-_y‘ permi'ssioh from the 'ﬁésewe Bank of India for export of -foreign.jcurr‘en‘cY" E

found in his baggage in concealed manner. He has also not shown compliance with the
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provisions of Regulation 3 (iii) of the FEMA (Possession and Retention of Foreign
Currency) Regulations, 2000, as amehded. Thus, it is clear that the conditions in respect

of possession and export of foreign currency (seized from the Appliéant') are not fulfilled.

6.2 = Another contention of the Applicant is that the foreign currency is not a prohibited
item. The Government observes that in the case of Sheikh Mohd. Omer vs Collector of
Customs, Calcutta & Ors {1971 AIR 293}, the Hon'ble Supreme Court has held that for the
purpose of Section 111(d) of the Customs Act, 1962, the term "Any pra/wb/'tion”./beans
every prohibition. In other words, all types of prohibition. Restriction is one type of
prohibition”. The provisions of Section llé(d) are in pari-materia vtrith the provisiohs of
Sections 111 (d). In the case of Om Prakash Bhatia Vs. Commissioner of Cu.stoms, Delhi
{2003(155)ELT423(SC)}, the Hon'ble Supreme Court has héld that i the ‘cah'd{tions
prescribédfor import or export of goods are not cOmp//E'd with, it de/d be consideréd to

be prohibifed goods” In its judgment, in the case of UOI & Ors vs.'M/s Raj Grow Impex

- LLP & Ors ~(2021-TIOL-187-SC—CUS-LB), the Hon'ble Supreme Court has folIoWed the

jddgmentsvin' Sheikh -Mohd. Omer (supra) and Om Prakash Bhatia (supta) to hold that

‘any restr/ct/on on /mporf or export Is to an extent a proh/b/t/on, and the express:on any

prah/b/t/on “in Sea‘/on 1 11 (a’) of the Customs Act /nc/udes restr/a‘/on.é ”

6.3 Thus followmg the ratio of the aforesald Judgments there |s no doubt that the

’.'--_subject goods are’ prohlblted goods as the COndlthHS sub]ect to wh:ch the currency could
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have been exported are not fulfilled in the present case. The Applicant’s contentions to the

contrary are incorrect.

7. The Applicant has prayed that the foreign currency should be released on payment
of redemption fine. The Government observes that the option to release seized goods on
redemption fine, in respect of “prohibited goods’, is discretionary, as held by the Hon'ble
Supreﬁw‘é.Court in the case of Garg Woollen Mills (P) Ltd vs. Additional Collector of
Customs, New Delhi {1998 (104) E.L.T. 306 (S.C.)]. In the case of UOI & Ors vs. M/s Raj
Grow Impex LLP & Ors (supra), the Hon'ble Supreme Court has held "that when it comes
to discretion, the exercise thereof has to be guided by law; has to be according to the
rules of reason and justice; and has to be based on the relevant considerations”. Further,
“When discretion is exercised under Section 125 of the Customs Act, 1962, ----=---n--- the
twin test to be satisfied is ‘relevance and reason”.”Hon'ble Delhi High Court has, in the
case of Raju Sharma [2020 (372) ELT 249 (Del)], relying upon the judgment of Apex
Court in Mangalam Organics Ltd. [2017 (349) ELT 369 (SC)], held that "Exercise of
discretion by judicial, or quasi-judicial authorities, merits interference only where the
exercise Is perverse or tainted by patent iflegality, or is tainted by obligue motive.” Thus,
the discretion exercised by the original authority could have been interfered with, only if it
suffered from any of the vices indicated by the Hon'ble Courts. Rather, the original
authority has, after due application of mind, ordered absolute confiscation for the relevant

and reasonable considerations. Thus, the Commissioner (Appeals) has correctly refused to
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interfere in the matter. The case laws relied upon by the Applicént are not applicable in

view of the dictum of Hon’ble Supreme Court and Hon’ble High Courts, as above.,

8. Keeping in view facts and circumstances of the case, the pen-alty imposed is just
and fair.
9. In view of the above, the revision application is rejected.

(Sanaeep Pi'_al(ash)
Additional Secretary to the Government of India

Sh. Sanjay Kumar Singh,
S/o Sh. Raj Kishore Singh,
Rfo 16/1, Shlbtala Lane,
Entally, Kolkata 700015.

Order No. ) >33 /22-Cus dated I8*~0§}—2022

Copy to:

1. The Commnssnoner of Customs (Appeals), 31 ﬂoor Custom House, 15/1, Strand
Road, Kolkata-700001.
2. The Commissioner of Customs (Airport & Admn. ), NSCBI Alrport Kolkata-
700052.
3. Sh. ‘Prabir Bera, Advocate, Hastings Chambers Réom No. B/G (Basement), 7C
Kiran Sanker Roy Road, Kolkata 700001 :
4. PAto AS(RA)
uard file.
' 6 Spare Copy ' ‘ -
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