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+ . ¢Order,Noat of i/ ¢ /20-Cus dated [77-1 )__2020 of the Government of IndJa passec_l b
-+ Sh.1.Sandeep = Prakash, Prmmpal Commissioner *& = AdditiGHals Sec:retarya {0~ thew v "m
“Government of India, under Section 129DD of the Custom Act, 1962.

Subject : Revision Application filed, under Section 129 DD of the
Customs ~ Act 1962  against the  Order-in-Appeal
No.CC(A)Cus/D-I/Air/ 588/ 2017 dated 29.12.2017 passed by the
Commissioner of Customs (Appeals), New Customs House,
Near IGI Airport, Delhi-110037

Applicant Mr. Amardeep Singh Grover.

Respondent : Commissioner of Customs (Airport & General), New Delhi
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¥ T——— R F.No. 375/02/B/2018-RA"" .
. et . ORDER vehugl
= ' A Revxslon Apphcahon No 375/02/B/2018-RA dated 08.01.2018 has been filed ... J.o/0u ..

by Sh. 'Amaideeii Singh Grover, (hereinafter réferred 10 as'the applicant) against the =~ . =, ...

. Order-in-Appeal No. CC(A)Cus/D-I/Air/ 588/ 2017 dated 29.12.2017.passed by the..-,.. ey e
;;":Z:_._ - Comumissioner of.Customs (Appeals), New Customs House, Near.IGI Airport, Delhi-.c. .l Do o .
Pl ? S 110037 Commissioner (Appeals) has upheld the order of e Additional . ,

Comrmsszoner of. Customs, IGI Airport, Ternunal-S NeW Delhi beanng no. 96/ 2016 _
. 3 “dated>28.07. 2016 wherein‘orié‘gold Kada which was worn by him’on hlS nght wrist .. . . %

“ -t lzizand tWo rectangular shaped-ye]low color metal. pleces of gold in sheet form‘ whlch ) 'u:f:;' K
. : S e O (LT

were sandwiched betwe_en the bottom 1ayers of metal containers, were,recovered,
collectively weighing 601.80 grams valued at Rs. 14,17,239/-, have been confiscated
and free allowance has been denied to the applicant. The adjudicating authority has
imposed a penalty of Rs. 3,00 000/- under Section 112 & 114AA of the Customs Act,

1962 on the apphcant which has been mamtamed in appeal

2. The brief facts of the case are that the applicant arrived on 15.03.2015 at IGI
Airport from Bangkok and was intercepted near the exit gate after he had crossed

the Customs Green Channel. After search of his person and of his baggage one gold
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« Kada and two gold rectangular shaped yellow color métal pieces were.recovered..r Tuzpa yulie

somg yulon

RTTELY
T

from his possessmn 'The gold articles were of 24 carat’ punty, weighing 601 80 grams..:izr s ol 70

e

and were appramed ‘at Rs 14, 17 ,239/- by the ]ewe]lery Appralser at IGI»alrp' rt The T s e

'T“ T
i
"'3

apphcant in his statemient;" recorded under Sectlon 08 of htﬁe Cd;toms Act 1962,
admitted the concealment and recovery of gold articles.

et o s e .- - T

- +xz:2:3, 20 The-revision application has been filed canvassmg that the seized -Gold is not a e £
: » 7 prohibited-item and hence may be released on payment of redemption fine and penalty. It is

" further ¢ontended that" the applicant is eligible to bring gold in terms of Notification

2IPage
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e l R ~ .. FNo.3750uB2018RA
o "' — - = no. 12/ 2012- customs dated 1'7 08. 2012 and is, Wllhng to pay duty Purther more the B
. . penalty is rot imposable under Section 114AA of the Customs Act 1962 nens -z'.::.-.,".-'_';:‘_?--‘ Sk ;i iealk

C 4 Personal heanng was held on 09. 12 2020 Sh. S S, Arora Advocate appearedi‘_’“ '

fiﬁ— on behalf of the apphcant He stated. that the gold seized is not prol’ubrted goods, s o —
_h L Therefore the goods should be released on. payment of redemptron fJne and penalty« e T

TS i personal uSe*fdr*ltl yearS“’S,.'

Supermtendenr appeared on behalf of the department and sought time- for fllmg the e LT

. 'fiwntten reply to~contrad1ct the contention of the apphcant‘ that the”kada tvas old and‘ -
. «;,é»«r;m _“_musedf—Respond_ent[departmennwas granted time up-to 16.12. 2020 to filé: thexr—reply .
5. Respondent/departrnent v1de letter dated 16. 12 2020 submltted the1r reply It ks
is stated that the applicant vide letter dated 17.04.2015 after one month from the
date of seizure submitted that the Gold Kada was his personal & religious symbol
and was wearing the same for the last more than ten years, however, there is no
mention of invoice dated 03.03.2015. Further, applicant in reply dated 11.09.2015 to
Show Cause Notice dated 03.08.2015 submitted a copy of the invoice dated ;
03.03.2015 and stated that he had brought the gold for making jewelry forhrs sister’s

marriage. There is no mention of personal use of Kada in this reply dated 11.09.2015.

. As.regard the non seizure of 02 Nos of. rnetal containers of JIM. BEAM Black Brand

_ “‘f '"-:%g;‘_' said to have been not seized, it is stated the sa1d artrcles were duly selzed and later R x ﬂ
- --on Conﬁscated V1de O-I-O dated 28. 07 2016 - el _«~ o
‘“‘ S -““”l;‘w = N o o o .
: "‘: racaraz 6. On exammatron_gf the relevant case recoids, the Comrrussroner (A}ﬂap‘eals)—s

_, R order and the Rev1sron apphcatlon 1t is evident that the nnpugned gold 1tems Were

D 3;5_-:?-; recovered from the apphcant He did not declare the same under Section 77 of ‘
Custorns Act 1962 to. the custorns authorities at- the alrporf In " the Customs_- "-.,

L iiaced o Declaratlon shp, the: apphcant had not declared anything in Column 9 (Total value of
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v ond

S FNo.375/02/B2018RA” @y
b T4 .dutiable_goods imported) and “no” in; column 10(ii) &.10(iii) against any. gold ", v wce'
- jewellery and gold bullion. Furt_hef, the applicant has admitted the fact-0f-non-Iw: e -

declaration in his statement tendered under Section 108 of Clistoms Acf, 1962. ~

————— =t =
Fasas : -

o 7. Section 123 of Customs Ac"c'1962_ reads as follows: Y T2
2 el f e e
“123. Burden of prodf in certain cases.—1[ ~ . ""“.""fﬁ"-'"'"*," AT
g VTSR aveere (1) Where any gaods o which this secﬁon apphes are 'Seized under this Act in the

u::reasonable belief that theyiare smuggled goods the burden of provmg that they are not® "=
smuggled goods shall be— - - o S ‘
(a) in'a case where such seizure is made from the posse‘ssidn Bf any pérsoni,—
(i) on theé ﬁerson ﬁom whose posses'sz;on' the goods were seized; and ;
( i) if any person, other than the person from whose possesszon the goods were seized,

' claims to be the ownér thereof, also on such other person; = - "

(b) in any other case, on the person, if any, ‘who claims to be thé owner of the goods so

k

seized.] ~ EURAR ot
(2) This ‘section shall apply to gold 2[and manufactures thEreéﬂ watehes and any
L other class of goods whzch the Central Govemment may by notzﬁcahon in the Official ..

Gazette, specify.” - a PO L e yR . ;

Kl ":J“ ;1 T S

EE e Hence the observatlon of adjudicating authonty and Commissioner (Appeals) that: :

-, u-..n-.,‘ -

TR e the burden of proof is on.the PAX from whom the unpugned goods are recovered i§ 11 memy
’ T kel @::“::“-:rm.—:m'rw w...;..»_-:-.: ‘.-»2_\ e ;

s+ v _ correct in terms of Section 123 of Customs Act 1962

E R S . -
P .

% 8~ A plain'réading of Notification no. 12/ 2012- customs dated 17.03.2012 ‘makes
-wio =iz, dt clear that'a passenget returning to India only after six months can bring one kg of g

= T2 siav of tgold on payment of customs duty. Since the stay of the apphcant outside India was

v i less than six months as.per the copy of the passport submitted by the PAX, he d0s.mmegmemins

* wassere2 not fulfil the:definition of an ‘eligible passenger’ as per condition no. 35 of

41Page
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. - . Notification no. 12/ 2012- customs dated 17.03. 20121 Therefore 'benefit of N otif.i'cation“ -t zeﬁ‘ ',.L/—.;‘-'.?i

;‘ . -~ no. 12/.2012- customs date_d_ 17.03. 2012 is not available to hrm Moreover the benefrt SR
3 e _,'-‘under Nonﬁcanon no. 12/2012- customs dated- 17.03.2012 pertams--only to the’ - - L

v s concessmnal rate of duty for the bonafide baggage In. the; instant-case;’ - the gold P Lt

nit T:\*.‘“"-"" -+ artrcles selzed carmot be termed as bonaﬁde baggage as these were. not. declared by can i — .

e the. apphcant before the customs authormes and mstead a. conscrous attempt has s At s
; R e Tl e iy « 1+ oo oo e R
T —————been-m ae 1o srnuggle by 1ot declarmg the same and by adeptmg the rneans of ‘Ll_"_ia;-;;l-,; en

¥

o L R e et i ...,‘mw—gw
PN T LR TR XS 4 r‘i

snce, years ‘is- not—substantrated by any evrdence Moreover the ]ewellery apprarser in hlS:

- -~ e e B
petee R e B R R R P =
I 7

report has nof mentioned the same as old and used Further it would appear that -
. the applicant has been taking inconsistent stand, in this regard before the lower
authorities, as brought out in the department’s letter dated 16:12.2020. Hence, this

contention of the applicant does not merit consideration.

10.  The question of law raised by the applicant is that the import of gold is not

‘prohibited’. The law on this issue is settled by the judgement of Hon’ble Supreme

Court in the case of Sheikh Mohd. Omer vs Collection of Customs, Calcutta & Ors

" other words all types of prohrbrtron Restnctron 1s one: ty'pe,ofcprohrbmon

: ~:,_ i Addrtronal Comrmsswner“m paras- 3.3 to 3. 5 of the O.I O dated 28 07 2016' ‘has
u brought out-that the Gold is: not a]lowed to be unported freely in baggage.-
R .'_ perrmtted to: be 1rnported by a passenger sub]ect to, fuLﬁ]Jment of certam COI'ldlthI’LS - i
ERTSEIR B} In .the-. case of M/s Om Prakash Bhatia Vs Comrmssmner of Customs, Deihr »
. S ".-‘fT . {2003(155)ELT423(SC) the Hon ble Supreme. Court has held that it the condltlons T

gt -.----gpr_e_s_crr_bed for_;zrmport or export‘ of goods are not -complied -with, it would Be

5 | Pa .glie



PR

F.No. 375/02/B/2018-RA™ ®

Tjﬁcpr_l;side_@drfo"fﬁ'@';fghi_ﬁi"tgd*’édod?". The original authority.has correctly . broughtosas!. it o.iv]
out that in this case the conditions subject to which gold-could have been legallyiiiivin subims -

“imported Wave fiot been fulfilled. ~ THGS, ToloWing e Taw 1aid dowri™ by the Apex—

te————- Court, there is no doubt that the subject goo_ds are ‘prohibited goodst. i <t wime then siEEL woL

L] L LIS s il o
? A =
i, [ B
. 11. Hon ble Madras I—I1gh Court in the case of Commlssmner-of Customs (Alr) P b oo
[ R . — B o .
L %‘11}* oo ‘. R it e~

‘ :_Chennal—I vs. Samynathan Murugesan [2009 (247) E. LT 21 (Mad 3. rehed Jon the «j{ SR h

N M—-&.-‘ i
.

.:a,t-.u,, - .

:. definjtion of proh1b1ted goods g1ven by the Apex Court- mrcase -of Omprakash"»

i e Bhana Vs Comnussmner.of Customs Delh1 Supra [2003(155) ELT 423 (SQ)] and'iiz;s L

BRI R T v¥ xuﬂ-,;

held as under - ' ' T A

e s . ' i - i Doer

”In wew of meanmg of the word "proh:bztlon”'as coinstmed lazd down by the
i Supreme Court in Om Pmkash Bhatza case we have to hold that the zmported gold was
prohz"brted goods smce the respondent is ot an elzgtble pussenger who dzd not satzsfy the
" condztzons . f R e _ .
" The Apex Court has affirmed thrs order of Madras ngh Court {2010(254)ELT
A 15 (Supreme Court)} The ratro of aforesald ]udgment 1s squarely apphcable to the
EEE I .. .

facts of the present case

. €
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U | . The orlgmal ad]udlcatmg authonty has demed the. release of nnpugne goods 2 authindt, 1

- M‘. n:___on redempuon fine u.nder Sect10n 125 of Customs Act;: 1962'? 5. the;, .applicantscuicn ) il
--: M T = gttatr}tZitd &1@;&%&25& w1th the mtenhor.i;t% evade 'duty »The Gov IT SR o
=t ~ .observes that the .option:to release seized goods on. redempnon fme, in respect of . ‘“
PRIFLEE 2 prohlbrted goods , s drscretrona.ry, as held by the Hon ble Supreme Court in the __ “
Ty . case of Garg Woo]len Mﬂls P Lid vs Additional Co]lector of Customs, New Deﬁu a ) %: 2
T L '.:'r«.:[-.199_._8:'(104) E.L.T.-306 -'(S';C‘.)]-:.‘.In the present case, the original authonty has refused {

f<figew o7 2o grant redemption as' the' applicant attemp‘té”d':to‘%?ﬁﬁ:g‘@e;tﬁé‘ﬁiﬁﬁﬁiﬁf%&e - —

S e not:"bonﬁde.baggage,;.mdth intent to evade Customs Duty by walking through the s

i
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founded. -~ - S

T 13 T.he orlgmal authonty has unposed penalty under Sectlon 112 & 1‘14AA 1b1d
T | Whlch has been upheld” in the unpugned Order-in- Appeal—' The 1mposat10n- of
" penalty under Section 114AA has been assaﬂed by the, apphcant Sectlon 114 AA

reads as under o R E S0 ‘—'»'3?.5‘4-'—'.(

: r—::z min ’:-": o ‘Penalty‘ for use’ of false and mcorrect matenal - If a person knowmgly or

C&‘ES 58 mtentlonally”makesfs;gns or uses; or. causes to" be. made SIgned or. used;: any ol
o iS5 Adir declarat‘/on ““statement or" document which is* false or mcorrect /n”‘ahy matenal
' parttcular in the transaction of any busiriess for the purposes of this Act, shall bé

liable to a penalty not exceeding five times the value of goods.”

The Government observes that the applicant has signed and made a false declaration
on the Customs Declaration Slip. This declaration was required to be made under

Section 77 ibid. Thus, the imposition of penalty under Section 114 AA is merited.

14, In view of the above, the Government upholds the orders of the lower
authorities. The revision application is rejected. |

. ‘andeep Prakash)
Addmonal Secretary to the Govemment of Indla :

* Green Channel and not declaring the goods in the Customs Declaratlon shp th‘I}_ 5. ., " .

facts and circumstances of the case,. the demsmn not to- a]low redemphon 48: well_ .,,3_' R

s ks
:_2‘-5-.:.;.7: o1 Mr Amardeep Smgh Grover R/- 2183 15, Shora Kothi,: Sabbzerand1 Delhi. - F
, ----- 2 The Comlmssmner of Customs IGI Alrport Terrmnal-3 New Delhl-11003’7 ,
Liadt 2 OrderNoo  + J£/20-Cus  dated 7-42-2020

- ‘7IPa;5e '
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Copy to: s e
b 1. The Commlssmner of Customs (Appeals) New Custom House, De]hl-11003 S T

{_T‘ - 2 Assmtant Comlmssmner of Customs IGI Airport, Termmal—3 Delhl-110037 TR

e Sh. S5, Arora, Advocate B- 1/71 Safch]ung Enclave, New De]lu 110029 S, g
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