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smuggling the gold and that he had intentionally not declared
the same. He also forfeited his right of personal hearing in the

same waiver request. Thus, the Government is not persuaded to .

accept the plea of denial of natural justice, as alleged by the
Applicant.

6. Section 123 of Customs Act 1962 reads as follows:

w123 Burden of proof in certain cases.

(1) Where any goods to which this section applies are
seized under this Act in the reasonable belief that they are
smuggled goods, the burden of proving that they are not
smuggled goods shall be—

(a)in a case where such seizure is made from the
possession of any persorn,—

(i) on the person from whose possession the goods were
seized; and

(i) if any persor, other than the person from whose
possession the goods were seized, claims to be the owner
thereof, also on such other person. i

(b) in any other case, on the person, if any, who claims to .

pe the owner of the goods so seized.
(2) This section shall apply to gold and manufactures
thereof watches, and any other class of goods which the C entral

Government may by notification in the Official Gazette, specify.”

Hence, in respect of the gold and manufactures thereof, the
burden of proof that such goods are not smuggled is on the
person, from whom goods are recovered. In the present cas€,
the Applicant has failed to produce any evidence that the gold
recovered from him was not smuggled. Non-declaration of gold

4iPage



Q

F.No. 372/13/B/2019-RA

to the customs officers is a violation of Section 77 of Customs -

Act, 1962.

7.1 The question of law raised by the Applicant is that the
import of gold is not ‘prohibited’. The Government observes that
the law on this issue is settled by the judgment of Hon'ble
Supreme Court in the case of Sheikh Mohd. Omer vs Collector of
Customs, Calcutta & Ors {1971 AIR 293} wherein the Apex Court
has held that for the purpose of Section 111(d) of the Customs

Act, 1962, the term ""Any prohibition” means every prohibition. -

In other words all types of prohibition. Restriction s one type of
prohibition”.  Gold is not allowed to be imported freely in
baggage and it is permitted to be imported by a passenger
subject to fulfillment of certain conditions. In the case of M/s Om
Prakash Bhatia Vs. Commissioner of Customs, Delhi
{2003(155)ELT423(SC)}, the Hon'ble Supreme Court has held
that " /f the conditions prescribed for import or export of goods
are not complied with, it would be considered to be prohibited
goods”. In one of its latest judgments dated 17.06.2021, in the
case of UOI & Ors vs. M/s Raj Grow Impex LLP & Ors (CA Nos.
2217-2218 of 2021), the Hon'ble Supreme Court has followed
the judgments in Sheikh Mohd. Omer (supra) and Om Prakash
Bhatia (supra) to hold that ‘any restriction on import or export
is to an extent a prohibition, and the expression "any prohibition”
in Section 111(d) of the Customs Act includes restrictions.”

7.2 In the case of Malabar Diamond Gallery P, Ltd. Vs ADG,
DRI, Chennai [2016(341) ELT65(Mad.)], the Hon’ble Madras

High Court has summarized the position on the issue, specifically
in respect of gold, as under:
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a4, Dictum of the Honble Supreme Court and High Courts
makes it clear that gold, may not be one of the enumerated
goods, as prohibited goods, still, if the conditions for such import
are not complied with, then import of gold, would squarely fall
under the definition ‘prohibited goods”, in Section 2 (33) of the
Customs Act, 1962----."

7.3 In the present case, the conditions, subject to which gold
could have been legally imported, have not been fulfiled. Thus,
following the ratio of the aforesaid judgments, there is no doubt
that the subject goods are ‘prohibited goods".

7 4 The Government observes that the option to release seized
‘prohibited goods’ is discretionary, as held by the Hon'ble
Supreme Court in the case of M/s Garg Wollen Mills (P) Ltd. Vs..
Additional Collector of Customs [1998 (104) ELT 306 (SO In
the case of M/s Raj Grow Impex LLP & Others (supra), the
Honble Supreme Court has held “that when it comes to
discretion, the exercise thereof has to be guided by law; has to
be according to the rules of reason and justice; and has to be -
based on the relevant considerations.” In the present case, the
absolute confiscation is specifically justified as the Applicant
admittedly intended to evade duty.

8. Section 80 of the Customs Act, 1962, reads as follows:

"Temporary detention of baggage. - Where the baggage of a
passenger contains any article which is dutiable or the import of
which is prohibited and in respect of which a true declaration has
been made under section 77, the proper officer may, at the
request of the passenger, detain such article for the purpose of
peing returned to him on his leaving India and if for any reasorl,
the passenger s not able to collect the article at the time of his
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leaving India, the article may be-returned to him through any -

other passenger authiorised by him and leaving India or as cargo
consigned in his name”

As the Applicant had not declared the gold at the time of his
arrival, the request that the gold items may be allowed to be re-
exported, cannot be acceded to, in the light of the above legal
provisions of Section 80 ibid.

9. In view of the above, the impugned Order of the

Commissioner (Appeals) does not merit interference and the -

revision application is rejected. &;

J—

(Sandeep Prakash)
Additional Secretary to the Government of India
Mr. Sirajuddin Jahir Hussain,

C/0. Mr. S. Palanikumar, Advocate,
No. 10, Sunkurama Street, Second Floor,
Chennai — 600 001.
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