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F.No. 375/57/B/15-RA

o ORDER

A revision application No:375/57/B/2015-RA dated 9.11.15 is filed by Mr.

" Mohd Tamim, a resident of Afghanistan (hereinafter ‘referred to as the applicant)

against Order-rn Appeal No. CC(A)Cus/1960/2015 dated 03.11. 2015 passed by the

- ‘}!’\ 2
b

Commrssroner of Customs (Appeals), New Dalhi, Who has uphald the o Fder of the

Additional Commrssroner absolutely confi scatrng the gold welghmg 699 gms. valued
atRs.17,30 409/ and lmposmg penalty of Rs 3, 00 000/ on the applrcant

} * P 1.
2. The revision,appli'cation is ﬁled mainly with a request to allow redemption of
confiscated gold for.! the reason that he is an Afghan national, he had purchased the

gold from Dubai to take rt to Afghanrstan for hlS daughter’s marriage,: he- was ‘not

: aware about the Custom re!ated Indian Laws he rntended to declare the |mportat|on

of gold at Delhi Arrport but ‘before doing: that he was mtercepted by the Custom
officers and the gold |s not a prohrblted goods etc These factSrare also conf" rmed

by :the Embassy of the Afghanlstan |n thelr Ietter dated 5. 11 15 to the Jornt-'

Secretary (R A )

‘—r' i

the appllcant Mr Mohd Tamrm along wrth hrs advocate Mrs Sanglta Bhayana who’=

mamly requested that the applrcant may be allowed to redeem the absolutely
confi scated gold on payment of surtable redemptlon f‘ le and penalty as gold is not a
prohlbrted goods :and the applrcant had not brought it in Indla for any commercral
purpose. |

4. On exammatron of the revision appllcatlon in the Ilght of Commrssmner

- (Appeals)’s Order the Government does not have any doubt that the appllcant was

not ellgrble to bnng gold in India and there is no evrdence that this was brought for
the purpose of taklng it to Afghanrstan The uncontroverted fact in this’ case
rémains that he had: lllegally brought gold at the trme of his arnval in Indla and as a
result the same was Irable for conf scatron under Section 111 of the Customs Act
1962 rrrespective of. whether he mtended to declare 1_ts importation or not to the
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Custom authorities. Therefore, it is beyond any dispute that the gold brought by the
applicant as part of his baggage is liable for confiscation under Section 111 and the
applicant is liable for pehalty under Section 112 of the Customs Act 1962. However,
as regards the applicant’s contention that gold is not a prohibited goods and,
therefore, absolute confiscation of gold as ordered by adjudicati.ng authority and
upheld by Commissioner (Appeals) is erroneous is found legally tenable as the
Commissioner (Appeals) has not cited any legal provision under which the import of
gold is expressty prohibited. But the Government does not agree with his views as
prohibition of the goods has to be notified by the Central Government under Section
11 of the Customs Act or any other Law and the goods cannot be called as -
prohibited goods simply because it was brought by any person in violation of any
legal provision or without payment of custom duty. Any goods imported without
payment of duty and in violation of any provision of the Customs Act are also liable
for confiscation under Section 111 of the Customs Act, but confiscated goods is not
necessarily to be always prohibited goods. While there is no dispute in this case that
the gold brought by the applicant from Dubai is liable for confiscation because he did
not follow the proper procedure for lmport thereof in India and attempted to

smuggle it without payment of custom duties, it is beyond any doubt that the gold is

.-not a.prohibited.item.under.Customs.Act. -In.fact the.same.Commissioner.(Appeals), ... ..

in the case of Mr. Jamil Ahmed, has observed in his order No. CC(A)Cus/D-
1/Air/209/2015 dated 22.04.2015 that gold is not prohibited goods and he allowed
the passenger to redeem the goods on payment of fine and pen'alty etc. Further in
several other such cases also he has held that gold is not prohibited goods.
Therefore, the Commissioner (Appeals) has taken a totally different stand by
upﬁolding absolute confiscation of gold in this case. Even the Courts, Tribunal,
Commissioner of Customs (Appeals), Chandigarh and J.S.(RA) have held gold as
non-prohibited goods in a large number of orders. Therefore, the original
adjudicating authority and thereafter the Commissioner (Appeals) were under legal
obligation under Section 125 of the Customs Act 1962 to provide an option to the

applicant to redeem the confiscated goods on payment of custom duties, redemption

_fine_and penalty.. Further Since the applicant is_an_Afghan national who was

apparently not aware about the Indian Laws relating to importation of goid by a
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passenger and it is his first case of custom violation, Government feels that a .
penalty of Rs.2,00,000/- wilt be sufficient to meet the end of justice in this case. Buf
since the lower authorities have not ‘given option of redemption of confiscated 0
goods, the Government allows the applicant to redeem the confiscated gold within
30 days ‘of this order on payment of customs duties as applicable, fine of
‘Rs.6,00,000/--and-penalty of Rs:2,00,000/-:- -

5. Accordingly, the revision application filed by Mr. Mohd. Tamim is allowed and the

Commissioner (Appeals)’s order is modified to the extent as discussed above.
¢ ba v
(S-1-17)
(R.P.Sharma)
Additional Secretary to the Government of India

Mr. Mohd Tamim

C/o Mrs. Sangita Bhayana, Advocate
Chamber No.707, LCB-3, Delhi High Court,
New Delhi-110003

Order No. /17-Cus dated 2017

Copy to:

1. Commissioner of Customs, IGI Airport Terminal-3, New Delhi-110037

2. Commissioner of Customs (Appeals), New Custom House, Near IGI Airport,
New Delhi '

3. Additional Commissioner of Customs, IGI Airport, New Custom House, New
Delhi

4, Mrs. Sangita Bhayana, Advocate, Chamber No.707, LCB-3, Delhi High Court,
New Delhi

5. PSAG AS(RA)

7 Guard File.
7. Spare Copy

ATTESTED

R

(Ravi Prakash)
OSD (REVISION APPLICATION)
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