REGISTERED
SPEED POST

F.No. 375/35/B/15-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
gih FLOOR!: BHIKAJL CAMA PLACE,
NEW DELHI-110 066

| Datefo'f'_;ssq\_o;_a.}l:},-lﬁ.]_.@r *

| = Order No. Y.C/17-Cus dated 9~ =~/ }-.2017 of.the Government of Indla passed ’

aT

‘“‘“‘*““‘“‘ bV_Shrl“‘RPSharma Prificipal " Commissioner & —Additional becret_ary tothe =
i Governrnent of Indla unider section 129DD of the Custom Act, 1962

R T

~ Subject - v "-Révigion Appllcatlon f Ied ‘4nder- section- 129 DD of the Clstoms™
' ) Act 1962 against the - Order-in-Appeal - No CC(A)Cus/D-
1/A1r/215/2015 dated 06 05.2015 passed by the.Commissioner _ -

. of Customs’ (Appeals), New Custom House New Delhi

Applicaht” :* * MF. Sunil Kalwahi,
Respondent . Commissioner of Cuétoms, Delhi.
— - S T ' - 4*..;_*..*._*_*—_*-_;** — .:‘ o




ORDER

Mr. Sunil Kalwani (hereinafter referred to as applicant) has filed a revision
application dated 10.08.15 against the Commissioner (Appeals) o,rder_ NO.
CC(A)Cus/D- 1/Air/215/2015 dated 06.05.2015 whereby his appeal aga‘lns't""'OIO
dated 01.07.14, passed'by Additional . Commlssmner of Customs, IGI Airport, New
Delhi has been rejected. The:* Additional Commissioner had vide his order
confiscated the gold chains valued at Rs.12, 19 ,963/- carried by the appllcant from
Dubai and imposed penalty of Rs.1,25 000/

2. The revision appllcatlon has been fi Ied mainly on the following grounds by the
applicant:- o | e -‘
L The Pax Was‘not travelling 'alone, he was coming along with his wife
~ and son; | o ' ' '
i, - The Paxisnota carrler R R A .
ii. =~ The gold :s not |n the form of any bar or bISCUIt It |s in the form of
B 'made up artlcles of gold l e ]ewellery .
v, It was brought for. personal purposes and not for profits or for
commerqal gams -
V. 'The Jewellery was brought from savmgs
vii Itwas declared '
vii.  No concealment and no mrs—declaratlon no Green Channel violation
vii.  The total weight is within permissible limits.
ix.  Gold does not fall under the category of “Prohibited Goods”.
X. The object of the alleged concealment, i.e., the shoe is not seized.

xi.  The specific shoe(s), i‘.'e_., whether in single or both vis-a-vis quantity of

alleged recovery of gold jewellery; colour, make, style, size etc., are

— —— e e e not_spec_lﬁed. R . e e e e e
xii. ~ The discrepancies regarding the checked-in baggages vis-a-vis
Panchnama and statement of the Pax and the Disembarkation Slip.



3 The above revision apglicatiorj is filed with a request to allow to redeem the
confiscated gold on payment of redemption fine for their consumption or for re-
export and to impose nominal penalty on the applicant. Personal hearing in this
- — —-case-was-fixed-for-12-10.2017- and-06-1-1.2017-but- ne-one-from-applicant’s—side — - -
appeared for the personal hearing and no adjournment of the hearing is aiso sought
from which it is implicit that applicant is not interested in personal hearing.
Therefore, the case is taken up for decision on the basis of available case records.

4, On examination of the revision application in the light of Commissioner
(Appeals)’s Order and the Order-in-Original in this case, it is noticed by the
government that apart from several other grounds of revision as mentioned above,
the applicant has mainly emphasised on a point that he was eligible to import the
gold articlés of 467 gms and was inclined to declare the same before the custom
authorities at the time of his arrival, but he was not allowed to do the same.
. 'However, on examination of his entire revision application, it is noticed that he has

" not given relevant details to establish that he had stayed abroad for more than 6
months as envisaged in notification no. 12/2012-Customs dated 17.03.2012 at the
time of his arrival in India on 17.11.2013. On_the contrary, the Commissioner .
(Appeals) in para 4 of his order has categorically stated that he did not stay abroad
for more than 6 months and, therefore, is not eligible as passengers to bring any
gold article. Thus, no doubt is feft in this case to conclude that he was not eligible
to bring gold in any form and in the event of importation thereof of the same was
liable for seizure & confiscation under Section 111 of the Customs Act, 1962
irrespective of whether he had declared or not declared the gold to the Custom

_ authorities. _Importation of gold by him _in violation of Baggage .Rules, above
mentioned notifications, provisions. of Custom ‘Act and Foreign Trade (D & R) Act
1992 is not in dispute in this case at all. Therefore, several {acunae pointed out in
the revision application as enumerated above are not much helpful as these cannot

) alter the ultimate truth that the gold bars brought by him’illegally are liable for
confiscation under the Customs Act. However, as rggards the applicant contention
that gold is not a prohibited goods and, therefore, absolute confiscation of gold as
ordered by adjudicating authority and upheld by Commissioner (Appeals) is

3




erroneous is found legally tenable as the Commissioner (Appeals) has not cited any
“legal provision under which the import of gold is expressly prohibited. But- the
Government does not agree with his views as prohibition of the goods hasto.,be
notified by the Central ‘Governmen.t under Section 11 of the Customs Act or any
other Law and the goods cannot be called as. prohibited goods simply because it'was
brought by any person. in vrolatlon of any legal provision or without payment of
custom duty Any goods imported without payment of duty and in ‘violation of any
provision of the Customs Act are also liable for confiscation under Section 111 of the
Customs Act, but conﬁscated' goocls is not-necessarily tofbe'a[ways prohibited goods.
While - there is no dispute in this case that 'the' gold. 'broug‘ht by the applica'nt from
Dubai is liable- for confi scatron because he drd not follow the proper procedure for

' |mport thereof in Indla and attempted to smuggle it wrthout payment of custom,
duties, it is beyond any doubt that the gold is not a prohlblted item under Customs
Act. .In fact the same Comm:ssroner (Appeals), in the case of Mr. Jamil Ahmed; has
'observed in his order No CC(A)Cus/D 1/A|r/209/2015 dated 22; 04 2015 ‘that gold is
not prohrbrted goods and he allowed the passenger to redeem the goods on
payment of fine and' penalty etc., Further in several other such' cases also he has.
held .that: gold is not prohrblted goods Therefore the. Commrssroner (Appeals). has
taken a totally dlfferent stand by upholdlng absolute conf scatlon of gold in this case.
Even the Courts, Trlbunal Commnssroner of Customs (Appeals), . Chandrgarh and
1.5.(RA) have held - gold as non-prohibited goods in a large number of 0rders

~ Therefore, the ongmal adJudlcatlng authorlty and thereafter the Commissioner
(Appeals) were under'legal';_obligatitjn under Section 125 of the Customs Act 1962 to
provide an option to the applicant to redeem the confiscated goods on payment of
custom duties, redemption fine and penalty. But sinca they have not given any such
optron the Government allows the applicant to redeem the confi scated gold wrthrn A
30. days of thrs order on payment of customs duties as a,p‘[j)ILlS_aBIqe/, f‘ ne of |

—-— - -Rs4,85,000/=and-penalty-imposed-by-the-Commissioner-(Appeals)/is-found-just-and-— ———

proper. | e



5. Accordingly, the revision_gpplicati_on filed by Mr. Sunil Kalwani is allowed and the
Commissioner (Appeals)’s order is modified to the extent as discussed above.
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