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ORDER L
A Revrsron Applrcatlon No. 199/03/ST/13-R.A. dated 25/07/2013 has__;,.
been fi Ied ,&by the Commissioner, Customs & Central Excise, NOIDA‘

(herelnafter referred to as the appllcant) against the Order-in- Appeal No.

———————43/ST/APPL: /NOIDA/13 dated 28/02/2013 passed by_theeCOmmISSloner_o_f_ .

‘Central Excrse (Appeals), :NOIDA, whereby the order-in- orlglnal passed by
the Assistarit. Commlssroner Central Excrse has been set aside and
respondents apdeal has been allowed _
2. The brref facts Ieadlng to the present proceedmg before the -
Government are| that the above named respondent had filed rebate claims
of serwce tax. pard on |nput servrces used in export of servrces which were'_.
’ re]ected by the ongrnal ad]udrcatnng authonty on the ground that the,; -
appllcant d|d not ﬂle a declaratlon under Para® 3. 1 of Notrﬁcatlon No"(.ll'
12/2005 ST dated 19/04/2005 pnor to export of)serwces Belng aggrleved "
. the respondent ﬁled an appeal before the Commrssuoner (Appeals) on the -
s ground that non f hng of the sard declaratron was merely a procedural'
mfractron, _they, had f led declaratlons earller also post exports and the o
rebate of tax lhas been granted in all earller such’ cases wrthout any
obJectlon and they had f led declaratlon |n thrs case subsequently along
wrth rebate clalms The Commnssroner (Appeals) allowed the respondents -
appeal holdlngll that rebate clalms cannot be refused in this case only
- because of Aon- f ling of declaratron prior to.(export of servrce Aggneved by
this order the applrcant has fi Ied thls revision apphcatlon malnly on the
ground that non f iling. of declaratlon before export of servrces as per Para
3 1 of Notifi catron 12/2005 ST is a mandatory requrrement its non- ﬁlmg
has deprived the ]unsdrctlonal sanctionrng authorlty of the opportunlty to .
verify the correctness of the declaration and the order-in-appeal should be
 revised. i
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3. A personal hearing was offered on 28/02/2018 which was attended
by Sh. Naresh Kumar Tiwari, Assistant Commissioner, representing the
applicant, and Ms. Lalitha Krishnamurthy, C.A., representing the
respondent. Shri Tiwari produced additional submissions repeating the
above stated grounds only and Ms. Krishnamurthy adduced the copy of
earlier orders sanctioning rebate of service tax and other relevant
judgements. She also pleaded that the order ot; the Commissioner
(Appeals) is just and proper in this case.

4, On examination of the revision application, the order-in-appeal and
other relevant records of the case, the Government observes that the main
issue to be decided in this case is whether the rebate of service tax can be
denied to the applicant for non-filing of declaration with the jurisdictional
Assistant/Deputy Commissioner prior to export of taxable service. It is not
in dispute that the respondent did not file prior declaration. But at the

same time it is not in doubt that the taxable service has been exported and

various tax paid input services were used in the exported services. It is
also noted by the Commissioner (Appeals) in her order that the
jurisdictional authorities were fully aware -of the export activities of the
respondent, the input services used in the exported goods had been
verified earlier in reference to rebate claims filed in past and the same
were sanctioned despite the declarations had been filed similarly after
effecting export of services. Further, when the jurisdictional authorities
advised the applicant to file declaration prior to export on estimated basis
on 04/04/2011, the respondent has regularly filed declarations prior to
export of services. Thus, from the above facts it is evident that earlier the
jurisdictional authorities themselves did not consider prior filing of the

declaration as mandatory and by sanctioning all earlier claims the
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respondent was given a belief that the declaration could be filed e
subsequently. Therefore'* for non-filing the declaration prior to export of

service, the respondent cannot be blamed entirely. Moreover, the objective, -4

“of notificatioft’ 12/20055’1’ andnoverall government policy of grantmg'

"~ various export incentives. is to grant - rebate of taxes and Aot to deny the
~same on technical and procedural reasons such as non-filing of declaration
-prior to £xport of service. The notification 12/2005 -ST has been divided
into two parts whereby the conditions and Iimitations, which are essentially
to be fulfilled, are stipulated in Para 2 and the protedural'part relating to
operation of the -notification is covered under Para 3 of the said
- notification. Whlle the fundamental COI'ldItIOﬂS such as export of taxable
services, payment of duty and tax on the inputs and the input services and
~ non-availment of CENVAT credit in. respect of mput and lnput servrces are |

spech ed in Para 2 under the headlng “Condrtlons and leltatlons” filing of |

declaratlon has been specrf ed under the headmg “Procedure” under Para 3

3. Thus ﬁllng of declaratron prior to date of export of taxable service |s

treated part of procedure under the notifi cation itself and its obwous_‘
purpose is ' that- while declaratron should facrlltate the departmental
authorities for’ smooth implementation of the above notrf cation, it should
not be equated wrth the essential conditions and limitations specnf ied in

- Para 2 for denlal of rebate of tax. Even otherwise also it is nghtly observed
’ by Commlssroner (Appeals) that it is not always possrble for the exporters
to give advance mformatron such as quantlty and valueof the mputs and
1nput servrces etc. which are to be provided in the declaration by the:
'exporter.prior to the d‘_a-te of expo_rt of the serviee .agd it can be given on
. estimated basis only prior to export of service: which-is,not of much use.

Moreover, the declaration along with all required details has been furnished
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o by the respondent subsequently with the rebate claims under consideration
and no fault has been pointed out with regard to the declared inputs,
inputs, service tax, value thereof and rate of duty/tax etc. Above all, the
respondent had filed several declarations along with rebate claims in past
and the same were sanctioned by the same authority from which it is
implied that the use of inputs/input services, their value and rate of tax
etc. were already approved. Since the respondent’s rebate claim ‘involved
in the present proceeding was also filed in respect of the same inputs/input
services and the jurisdictional authorities have not pointed out any
irregularity with regard to maintainability of the rebate claim, the revenue
does not have any legitimate basis for denying the rebate claim merely on
the basis of non-filing of declaration prior to export. Considering all these
facts and overall structure of the notification, the government does not find
any fault in the order of the Commissioner (Appeatls).
5. Inview of the above discussion, the revision application {);j(ﬂ@_q.__ )
£ bme tana
(R. P. Sharma)'®

Additional Secretary to the Government of India
' The Commissioner of Customs & Central Excise, NOIDA,
C-56/42, Sector-62, NOIDA,Renu Tower, Pin-201307
G.0Q.1. Order No. 2o /18-ST dated2~-4-2018
Copy to:-
1. M/s Innodata India Private Limited,7*" and 8" Floor, C-25, Stellar IT
Park,Sector 62, NOIDA-201 309
2. The Commissioner(Appeals) of Customs & Central Excise, NOIDA, C-56/42,
Sector-62, NOIDA, Renu Tower, Pin-201307
3. The Assistant Commissioner, Central Excise, Division Noida
4, PA to AS(Revision Application)
VG Cuand File ¢, Sparslofy ﬁ’é, Iy
NIRMALA DEVI(Section ofF cer)
(Revision Application unit)






