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o
ORDER

[
-

A Revision Application No. 199/02/ST/15-R.A. dated 28/08/2015 has
been filed by the Deputy Commissioner (Review), Central Excise, Agra
(hereinafter referred to as the applicant) against the Order-in-Appeal No.
210-215-ST/APPL-AGRA/LKO/2015 dated 27/05/2015, passed by the
Commissioner of Central Excise (Appeals), Lucknow, whereby the
departmental appeal has been partly allowed and partly rejected with
reference to the orders-in-original, issued by the jurisdictional Assistant
Commissioner where under, the rebate of Service Tax to the four
respondents namely, M/s Crown Glass Industries, M/s Millennium Exports,
M/s Allegiance Overseas and M/s Reda Resources, were allowed.

2. The brief facts leading to the present proceeding before the
Government are that the above named respondents filed rebate claims of
Service tax under Para 3 of Notification no. 41/2012-ST in respect of the
services such as transportation of goods, CHA and cargo handling services
etc. and the same were sanctioned by the jurisdictional Assistant
Commissioner. However, these orders were reviewed by the jurisdictional
Commissioner on the ground that the admissibility of the rebate claims was
not examined by the Assistant Commissioner by checking the Shipping Bill
wise difference of more than 20% between the rebate of Service Tax
available under Para 2 and Para 3 of the notification and thereby the
excess rebate of Service Tax was granted to the respondents. The
Commissioner (Appeals) vide his above mentioned order-in-appeal allowed
‘the departmental appeal to the extent that for determining the difference
of more than 20% as specified in Proviso(c) of notification 41/2012,
Shipping Bill wise amount is to be considered and not the cumulative
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amount of rebate of Service Tax claimed under Para 3 of the notification.
However, he allowed the rebate of Service. Tax under Para 2 of this
notification where claims were not found ‘admissible under Para 3 on
- account of non-fulfiment of the above stated condition that rebate of
Service Tax is maintainable under Para 3 only where the differenf\:e
between the amount of rebate of Service Tax available under Para 2 and
Para 3 is more than 20% of the rebate of Service Tax under Para 2. The
present revision application has been filed against the Commissioner
(Appeals)’s order mainly on the ground that rebate of Service tax under
Para 2 allowed by the Commissioner (Appeals) is not proper and is not
technically possible at this point of time as the electronic Shipping Bills
have been filed by the respondents and once the electronic Shipping Biils
are filed by the respondents without declaration as per Para 2 (d) of the
notification 41/2012-ST dated 29/06/2012, the refund under Para 2 cannot
be filed or sanctioned. =~ __ e e
3. Personal hearings were offered on 25/01/2018 and on-13/03/2018.
But neither the applicant nor the respondents appeared to avail the

Personal Hearing. No reason for non-appearance is also ‘informed and no
request for any other hearing is also received from them. It can thus be
implied that they are not interested in availing any hearing in the matter
and, therefore, the case is being decided on the basis of records available.
4. On examination of the revision application in the light of order-in-
appeal, the Government observes that the main issue to be decided in this
case is whether the rebate of service tax can be denied to the respondents
under Para 3 of notification no. 41/2012-ST when the respondents did not
have any option to claim rebate of service tax under Para 2 due to non-
functioning of EDI System in the customs formation and when the
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difference between the amount of rebate of service tax claimed under P@a
2 and Para 3 is not more than 20% of the rebate of service tax availed
under Para 2. The purport of the order-in-appeal is that the rebate of
service tax can be claimed either under Para 2 or Para 3 of the above
notification and in case rebate claim is not found maintainable under Para3
the respondents should be allowed the rebate of service tax under Para 2
in the circumstances of this case.

5. On analyzing the text of notification no.41/2012-5T, the government
finds that a manufacturer-exporter has been provided an option to claim
rebate of service tax either on the basis of rates specified in the schedule
annexed to the notification as per the procedure specified in Para 2 or on
the basis of documents as per the procedure specified in Para 3. However,
despite these two options, the option to claim rebate of service tax under
Para 3 is restricted to the extent that rebate of service tax under Para 3 on
the basis of documents can be claimed only when the difference between
the amount of rebate under Para 2 and Para 3 is more than 20% of the
rebate available under the Para 2. The Government has thus found that
while the main intention of the government is to grant the rebate of service
tax, claiming of rebate under Para 2 is encouraged and the rebate of
service tax under Para 3 is allowed only when amount of rebate filed under
Para 3 on the basis of actual payment of service tax is higher by 20% as
compared to the amount of rebate under Para 2. But when the option to
file rebate of service tax along with Shipping Bills under Para 2 at the time
of export itself was not available, the above condition stipulated in
Proviso(c) to claim rebate of service tax under Para 3 could not be
complied by the respondents. Thus, while the rebate of service tax under

Para 3 is normally rejectable for non-compliance of the condition stipulated
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in Proviso(c) of notification 41/2012-ST when the exporter is in a position
to exercise either of the two options freely and effectively, the government
is of the considered view that the said condition in Proviso(c)-is not meant
for rejection of the rebate claim of the exporter when they were not having
the-option to file rebate under Para 2 at all for no fault on their part. The

Commissioner (Appeals) in his order has clearly recorded that the EDI

facility in the customs formation was not functional and it has not been
denied anywhere in the revision application also. In the face of this stark
fact, it cannot be overlooked that the respondents did not have any option
to claim rebate of service tax under Para 2 and consequently they were left
with one option of filing claim under Para 3 only. Even otherwise also the
main purpose of the rebate of service tax is to refund the actual service tax
paid on the services used in the export of the goods or services and by

claiming actual refund of service tax under Para 3 no policy of the

government is breached. Thus, considering the above discussed peculiar.

circumstances of this case, no fault can be found in the order of the
Commissioner (Appeals) wherein rebate of service tax is held to be
admissible under Para*2 as per fixed rates. The revenue’s contention that
rebate under Para 2 can be claimed from customs only is not found
convincing as ICD, Agra was under Agra Commissionerate only where EDI
System was not functional during the relevant time as per order-in-appeal.
Further in case disbursement of rebate of service tax under Para 2 is not
technically feasible at this juncture, the rebate of service tax may be given
under Para 3 on the basis of actual service tax paid by the respondents for
which the applicant cannot have any technical difficulty at present. But it is
not fair at all to hold a view in this case that the rebate of service tax will

not be granted under both the Paras of the notification even when the
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respondents have undeniably exported the goods by using taxable inﬂjt
services for export of the goods. : ok
. +6*  The revision application is disposed of in the.light’ of the above

discussions. | N o

41
(R. P. Sharma)

Addltlonal Secretary to the Government of India

The Commissioner,
- Customs, Central Excise & Service Tax,
-113/4, Sanjay Place,

Agra-282 002

G.0.L Order No. 2 9 /18-ST dated2-Y-2018

~Copy to:-

1. M/s Millennium Exports Ph -6/12, Gharonda, Ganesh Nagar, Firozabad-
283203. |

N

. M/s Aliegiance Overseas, 6-7, Vaibhav Nagar, Firozabad-283203.

M/s Reda Resources 122/7, Mohammedpur Ctrcular Road Firozabad-
 283203.

M/s Crown Glass Industries, Karbala Road, Firozabad-283203.

PA to AS(Revision Application). -
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NIRMALA DEVI
(Section officer)

(Revision Application unit)





