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Order No.___ 277 /202 1—9('Tdated 26-77~2021 of the Government.of

India, passed by Sh. Sandeep Prakash, Additional Secretary to the

Government of India, under Section 35 EE of the Central Excise Act,

1944,

Subject . Revision Applications filed under section 35 EE of
the Central Excise Act, 1944 against the Order-in-
Appeal Nos.  600(CRM)/ST/IDR/2019  dated
21.06.2019 passed by the Commussnoner (Appeals),
CGST, Jodhpur

Applicants : M/s Trishul Industries, Jodhpur

Respondent : The Commissioner of CGST & CE, Jodhpur.
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| : ' ORDER
| .

A revision épplitation no. 196/05/2019—R

has been fled by M/s Trish
ceferred to las the Applicants) a

600(CRM)/S'|'F/JD’R/2Q|19 dated 21062019 passed by
hereby the Commissioner

Applicant against the
ST-EXP) dated 09.10.2018, passed
& CGST, Division-A, Jodhpur.

Commissioner (Appeals), CGST, Jodhpur, W
(Appeals) has rejected the appeal filed by the
Order-in-Original No. 209/2018-R(
by the Assistant Commissioner, CE

| l

). Briefly, ttﬁe facts
refund/reblate ,clainllns 0
provisions, of | Notificat
 respect of service tax pai
rebate claims were rejected
of limitation, as they were fi
the date of| export and non-su
provisions of Notification no. 41/

appeal ﬁled»l by ' the Applicant has also been reje
ence, the present revision application.

Commiséion(alr (Appeals). H
| ! :
]

3, The rel'visio'n application has b

that the limitation should be counte

the export proceeds and copies O

time of{'healﬁng.'

4, Persofnal hearing, in virtual mode, W
0.P. #}garvj\ral, CA, appeared for the Ap
contents of the RA. Sh. A. S.

respondent department and sup

5 Appedl. |
| L

A. dated 29.08.2019

ul Industries, Jodhpur (hereinafter -
gainst the Order-in-Appeal no.

the

of the case are that the Applicants had filed
f Rs. 1,12,270/- on 11.07.2018 under the .
on no. 41/2012-5T dated 29.06.2012, in
d on services used for expdrt of goods. The
by the original authority on the grounds
led after expiry of one year period from
bmission of BRCs, in terms of -
1012-ST dated 29.06.2012. The
cted by the

een filed, mainly, onr the grounds
d from the date of realization of
f BRCs would be submitted at the

as held on 22.07.2021. Sh.
plicant. and reiterated the

Meena, AC, appeared for the
ported the impugned Order-in-
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51 The Government has examined the matter. The rebate claims
have been filed by the Applicants under the provisions of notification
no. 41/2012-ST dated 29.06.2012. Para 3(g) of the said notification
specifies that: |

“the claim of rebate of service tax paid on the specified services
used for export of goods shall be filed within one year from the date of
export of the said goods.”

5.2 Explanation to the aforesaid Para 3(g) specifies the date of
export as “the date on which the proper officer of Customs makes an
order permitting clearance and loading of the said goods for
exportation under Section 51 of the Customs Act, 1962 7

53 Thus, on a plain reading, it is clear that the claim of rebate of
service tax paid has to be filed within one year from the date of Let
Export Order, i.e., the order permitting the clearance under Section 31
of the Customs Act, 1962, ] '

54 On the other hand, it is the contention of the Applicants that
“Since the refund is subject to realisation of export proceeds,
therefore, cause of action of admissibility of refund would arise only
on realisation of export proceeds; therefore, limitation is to be
counted from the date of realisation of export proceeds and not from
the date of export.” :

5.5 The Government finds that the aforesaid contention of.the
Applicants is not acceptable for the following reasons: |
(i) As brought out hereinabove, the notification specifically
provides for “date of export” as the relevant date for
counting the period of limitation. If the Applicants’
contention were to be accepted, it would tantamount to
substituting the words “date of export” used in Para 3(g)
by the words “date of realisation of export proceeds”. It
would also render the Explanation to Para 3(g) as
infructuous. Hon’ble Supreme Court has, in the case of
Saraswati Sugar Mills Vs. Commissioner of Central
Excise, Delhi-IlI, held that “When the wordings of
notification is clear, then the plain language of the
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5.6 Thél Govermnment has taken a s
. Cross Country,

| l‘ F.No, 196/ 05/2018-R.A.
.
notifichtion must be given effect to. By way of an
in?ie;prfetarion or construction, the court cannot add or
Sﬂbsﬁll‘ute any word while construing notification either to
grant or deny exemption. ”

A=is pe% para (4) of the subject notification, “(4) Where any
rebate of service tax paid on the specified services has
been allowed to an exporter on export of goods but the sale
p:L'oceiedS in respect of said goods are not received by or on
behalf of the exporter, in India, within the period allowed
b‘y the Reserve Bank of India under section 8 of the
Foreign Exchange Management Act, 1999 (42 of 1 999),
z?nclufciing any extension of such period, such rebate shall
be deemed never fo have been allowed and may be
recovered under the provisions of the said Act and the

rules made thereunder”.
|

IThqu, the para (4) enables recovery of rebate already
'|granfted if the exporter is unable to realize the sale proceeds
within the time specified under FEMA, 1999. As such, the
§|cont}ention that cause of action for rebate arises on the date
jof r;ealisation of export proceeds 18 misconceived. In fact,
pard (4) defines the cause of action for recovery of rebate
already granted and not that for grant of rebate. _

'In gﬁespect of Para 2(e) of the Notification No. 41/2007-ST,
| which specified the limitation period to file a refund claim,
, the/ Hon’ble Delhi High Court has held that the said Para
' 2(d) must be applied. strictly [ M/s Kultar Exports Vs.
| Co}mmissioner of Central Excise, Delhi-1 {2020 (36) GSTL

208 (Del)}]. Tt is further held that such notifications have

L. .
be interpreted stricto sensu.

| to
: [

smilar view in the cases of M/s
v Jodhpur, vide GOI Order no. 03-06/2021-51 dated

23.03.2021 and 23/2021-ST dated 01.07.2021.
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6. As regards the issue of rejection of rebate claims due to non-
submission of BRCs, the.Applicants have not submitted the BRCs
even now, as assured by them in the revision application.

7. Inview of the above, the revision application is rejected.

D
(Sandeep Prakash)
Additional Secretary to the Government of India

M/s Trishul Industries,
Plot No. F-398, MIAS Basni, Phase I,
Jodhpur-342 005

S
G.0.1. Order No. 27 /21 eTé dated2¢-7-2021
Copy to: -
1. The Commissioner of Central Goods & Service Tax, Jodhpur,
117/5, PWD Colony, Ratanada, Jodhpur — 302005.
2. The Commissioner (Appeals), CGST, Jodhpur.
3. Sh. O.P. Agarwal, CA, 56, Section 7, NPH Road, Jodhpur-

: 342003 :

4. P.S.to A.S. (Revision Application).
5. Guard File,
\_6—Spare Copy.

ATTESTED

(Assistant Commissioner)
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