F. No. 196/30/ST/2016-R.A.

. REGISTERED
SPEED POST

F.No. 196/30/5T/2016-RA
GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENLiZ} -

14, HUDCO VISHALA BLDG., B WING
i . 6% FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110066

D_ate of ISsue......ccovevnnnes

Order No. . 2.5/20/7 -ST dated & —7 —18 of the Government of India, passed by
Shri R.P.Sharma, f’nnc:pal Commissioner & Additional Secretary to the Government of
India, under Section 35 EE of the Central Excise Act 1944 read with Section 83 of
Finance Act, 1994.
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Subject o Rewsuon Appllcatlon filed under section 35 EE of the Central

Excise Act, 1944 read with Section 83 of Finance Act, 1994
against the Order-in-Appeal = No.73/ST/HAL/2016 dated
18.05.2016 passed by Commlssmner Central Excise
(Appeals I), Kolkata :

Applicant | :  M/s. Modern India Concast Ltd., Haldia

Respondent :  Commissioner of Central Excise, Kolkata
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A revision application No.196/1_6/ST /14-R.A. dated 07.10.2014 has been filed by
M/s. Modern India Conlcast Ltd., Haldia (hereinafter referred to as the appli.ca'nt') against’.
the Order-in-Appeal Nor.‘73"/ST/HAL/201.6 dated 18.05.2016 passed by Com'rniSSIoner |
o Central Excise,,(Appeals;I),-Kolkata:,-_wherebyt-the-appeal- Of-t'he-'applica'nt.ﬁlediagainst—-:f——— "
, the Order of the jurisdtctional Assistan_t Corn'rnissioner has been _rejected.
' 2 ~ The rew5|on applrcatron is f led malnly on the ground that the Commlssroner
(Appeals) has falled to appreuate that all the servrces were. received by them in their
Haldra Unit and were used for manufacture of exported goods for which the refund of

g accumulated Cenvat Credlt on account of exported goods is admrssrble to them

3.' ‘ A personal heanng was f xed in thIS case earlrer on 7. 2 18 and on the applicants

request second hearlng was fi xed on 27.2. 18 whrch was -attended by Shrr R K Slngh

N fSr Executlve for’ the applrcant who rerterated the grounds of- revrsron of revrsron _. .
. already pleaded in thelr appllcatlon ' :I‘he respondent alsoy d|d not appear for the e

o personal heanng on these two dates and has rather furnrshed counter reply vrde therr |

Ietter dated 2.2.18 WhICh was recerved in thrs Off ce on 13th February 2018 Hence the =

revrsron applrcatront is taken up for decrsnonxon the basrs of ava|lable records ot

-----
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¥ 4 On exammatron of the reV|S|on appllcatlon 1t |s notlced by the Government at the ) S
outset that the rewsnon appllcatlon presented on 26 8 16 before the Governrnent was* '
accompanied by a fee of Rs 200 onIy vrde State Bank of Indla s e-recerpt dated 16. 8. 16
whereas -as per Sectlon 35EE of the Central Excrse Act 1944 the revrsnon appllcat|on
was requrred to be accompanled by a fee of Rs. 1000 in thls case as the refund amount

. involved in this case |s Res. 708008/ as per the. revrsron appllcatlon itself. ThIS payment
of fee along wuth rev:sron appllcatlon or atleast wrthrn 3 months of recelpt of Order-rn-
Appeal, Wlthln whichionly the revision. apphcatlon can be fi led as mandatory and no

- relaxation in this regard can be provrdecl under the aforesa[d provision or any other
Section. Thus if any appllcatron is not accompanied by the required amount of fee
such application cannot be considered as proper revr5|on application by virtue of Section



F. No. 196/30/ST/2016-R.A.

t’. 35EE itself. As mentioned above in this case while a fee of Rs.200 was paid on 16.8.16
in place of required fee of Rs.1000, additional fee of Rs.1000 was subsequently paid on
19" December 2016. Thus the required fee of Rs.1000 is paid by the applicant on 19"
December 2016 only and-as a result the revision application can be considered to have
been properly filed on 19% December 2016 only as against the Order-in-Appeal dated
18.5.16 which was received by the applicant on 6.6.16 -against which the revision
application was required to be filed within 3 months of the receipt of Order-in-Appeal.
Thus -the revision application is filed after more than 6 months from the_,rec‘ei’p‘t of
Commissioner {Appeals)’s Order in this case on 6.6.16 and it is manifestly time harred
and the delay of more than 3 months involved in this case cannot be condoned by the
Government also under Sub-Section 2 of Section 35EE of the Central Excise Act.

5.  :Besides above, it is also observed that the revision application involves the issue
regarding refund of accumulated Cenvat Credit under Rule 5 of the Cenvat Credit Rules
2004. Whereas under Sect|on 35EE of the Central Excise Act, read with 1% proviso to ¢
+ .Section ‘35(B), the revision appl|cat£n’c;n be fi IgcT ‘v:nlth-tjl';ef Governmé‘n—tmz;nIg/~ if the
Commissioner (Appeals)’s Order involves an issue relating to loss of goods, rebate of

duty.on exported.goods or.goods exported under_bond. _Since no such issue is involved:

in this case and the Commissioner (Appeals)’s Order is passed upholding rejection of
refund of Cenvat credit under Rule 5 of CCR. by the jurisdictional Assistant
Commissioner, the Government is of the view that it does not have jurisdiction to deal

with the above referred Commissioner (Appeals)’s Order.

6. Accordingly, the revision application is rejected. 07
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(R. P. Sharma)
Addmonai Secretary to the Government of India
M/s. Modern India Concast Ltd.,
(Unit-I1), Bhuniaraichak,J.L:N0.122, - -
Haldia-721657, Distt. Purba-Midnapur
West Bengal
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S
G.0.L Order No. 2.57718-ST dated 532018 ot @

Copy to:-

1. Commissioner of Central Excise & Service Tax, Haldia, Kolkata, 25, Princep
Street, Kolkata-700072 :

2. Commissioner of Central Excise (Appeals-1), Kolkata, Central Revenue Building,
169, A.J.C. Bose Road, 4™ Floor, Bamboo Villa, Kolkata-700014 .

3. The Assistant Commissioner of Central Excise & Service Tax, Haldia-1 Division,
Haldia Commissionerate, Tripathy Complex, Debhog, Bhabanipore, Haldia

4, PA to AS(Revision Application)

V/ 5. Guard File
6. Spare Copy.

Attested . 1\
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(Debijit Banerjee)
STO (RA)
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