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23 [2021-ST dated ol-64 2021 of the Government of India,

passed by Shri Sandeep Prakash, Additional Secretary to the
Government of India, under Section 83 of Finance Act, 1994
read with Section 35 EE of the Central Excise Act, 1944.

Revision Application filed under Section 83 of Finance Act,
1994 read with Section 35 EE of the Central Excise Act, 1944
against the Orders-in-Appeal Nos. 251-
253(CRM)/ST/IDR/2019  dated  18.03.2019  passed by
Commissioner (Appeals), CGST, Jodhpur.

M/s. Cross Country, Jodhpur.

Respondent: ~ Commissioner of CGST, Jodhpur.
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the Applicants) again

dated 18.03.2019, pa

rejected.

2. | The brief facts

Applicants had filec
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and|used for export

29.06.2012. The ori
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licants on the gt

£ No. 19€/03/5T/2018-R.A.

ORDER ®

s. Cross Country, Jodhpur (hereinafter referred to as

st Order-in-Appeal No. 251-253(CRM)/ST/JDR/2019

ssed by Commissioner (_Appea]s') Central Excise and
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CGHT, Jodhpur,jwherein the appeals filed by the Applicants have been

; leading to the present proceedings are that the
i rebate claims, amounting to Rs. 2,65,963/-, Rs.
06,279/, of ser-v'ice tax paid on the services received
of goods, under Notification no. 41/2012-ST dated
cinal authority rejected the rebate claims of the

yund of hmitation as the claims were filed after the

M
plication No. 196/03/ST/2019-R.A. dated 20.06.2019

expiry of one year from the date of export in violation of Para 3(g) of

notification no. 4

EXP), 104/2018-R(
27.0

Commissioner (Appe

1720

42018. Ageriey

12-ST, vide Orders-in-Original nos. 103/2018-R(ST-

ST-EXP) and 105/2018-R{ST-EXP), all dated

red, the Applicants filed appeals before the

als), which were rejected.
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@ 3. Therevision application has been filed on the grounds that rejection

)

of rebate on the ground of limitation is not tenable as the period of
limitation should be computed from the date of realization of the export
proceeds.
3. Personal hearing was held on 30.06.2021, in virtual mode. Sh. O.P.
Agarwal, CA, appeared for the Applicants and re-iterated the contents of
the revision application. No one appeared fdr the respondents and no
request for adjoumment has also been received. Hence, the matter is taken
up for decision on the basis of facts available on record.
41 The Government has examined the matter. The rebate claims have
been filed by the Applicants under the p}‘ov.isions. O'f; noti,ﬁcation‘no.
41/2012-ST dated 29.06.2012. Para 3(g) of the said notification specifies
that :

“the claim of rebate of service tax paid on the spec{]"i@d services used
Jor export of goods shall be filed within one vear from the date of export of
the said goods.”
4.2 Explanation to the aforesaid Para 3(g) specifies the date of export as:

‘the date on which the proper officer of Customs makes an order
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\ , .
per mmmo clear ance' and loading of the. said goods for exportation undegy

Sec:z'qn 51of z.‘helCustoa'nS Act, 19627 )

4.37 Thus, on a5!p1.ai1 reading, it is clear that the claim of rebate of service
| |
tax'paid has to b.}e filed within one year from the date of Let Export Order,

i.e., the order permitting the clearance under Section 51 of the Customs

Act, 1962 .

4.4, 1011 the otl“m hand, it is the contention of the Applicants that “The
refund under noz‘zfcarzon no. 41/2012-ST is subject lo realisation of export

proceeds, ther efm e,| refund accrues only on realisation of export proceeds

and therefore, cause of action or relevant date is the date of realisation of

ex})m 't proceeds, and not the date of export.’

4, 4 2 The Govelwmnent finds that thé aforesaid contention of the Applicants
o !

|
is not acceptable for the following reasons:
-

|
) As blOI;l oht out hereinabove, the noftification specifically

| ’ prox@ides for “date of export” as the relevant date for counting

the period of limitation. If the Applicants’ contention were to
| .J

be accepted, it would tantamount to substituting the words
' : |

“date oJf export” used in Para 3(g) by the words “date of

| ] .
| realisation of export proceeds” It would also render the
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Explanation to Paya 3(g) as infructuous. Hon’ble Supreme
Court has, in the case of Saraswati Sugar Mills Vs.
Commissioner of Central Excise, Delhi-1i1, held that " When the
wordings of notification is clear, then the plain language of the
norliﬁcan'on must be given effect 10. By way of an interpretation
or construction, the court cannot add or substitute any word
while construing notification either 1o grant or deny
exemption.”

As per para (4) of the subject 'n’ot.iﬁcatjon, "(4) Where any
rebate of service tax paid on ihe specified services has been
allowed to an exporter on export of goods bui ihe sale
proceeds in respect of said goods are not received by or on
behalf of the exporter, in India, within the period allowed by
the Reserve Bank of India under section 8 of the Foreign
Exchange Management Act, 1999 (42 of 1999). including
any extension of such period, such rebaie shall be deemed
never to have been allowed and may be recovered under the

provisions of the said Act and ihe rules niade thereunder”,
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|
Thus,|the|para (4) enables recovery of rebate already granted 1ig

)

the exporter is unable to realize the sale proceeds within th

time specified under FEMA, 1999. As such, the contention that

cause of action for rebate arises on the date of realisation of
export proceeds is misconceived. In fact, para (4) defines the
|

cause|of :?ction for recovery of rebate already granted and not

that f( r grant of rebate.

(i)  In re%pect of Para 2(e) of the Notification No. 41/2007-ST,

which specified the limitation period to file a refund claim, the

Hon’ﬂ)le Delhi High Court has held that the said Para 2(e) must
be applied strictly [ M/s Kultar Exports Vs. Commissioner of

Central Excise, Delhi-l {2020 (36) GSTL 208 (Del.)}]. Tt is

b

further held that such notifications have to be interpreted stricto

Sensu'l.

45 The Goverhment has already rejected the earlier revision application
‘ .
| |

filed by the sai}ne Wpplicants, involving, interalia, the same issue, vide

GOI Order no. 03-06/2021-ST dated 23.03.2021.
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7 5. Inview of the above, the revision application is rejected.

pma——
(Sandeep Prakash)
Additional Secretary to the Government of India

M/s. Cross Country,

Khasra No. 1087/740,

MIA, Basni Phase-11, Jodhpur,
Rajasthan.

G.0.1. Order No. 273 /21-Cx datedo-67-202 1

Copy to:- :
1. The Commissioner of CGST, Jodhpur.

2. The Commissioner (Appeals), Central Excise & CGST, Jodhpur.
3. PA to AS (Revision Application)

4.-8pare Copy :
&ﬁ%%ard File

ATTES}@P

Assistant Commissioner (R.A.)






