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F.No. 375/31/DBK/2001-RA

ORDER

'A Revis?t;n Aﬁ;jiicétioh No- 3?5}'31}08}@2001-%‘1}3&5 25‘%{35;-2;901 was ﬁfed :

by Mjs M. S . Shoes. East ]_*d Vakastn New De]ht (heremqﬁer rﬂfen'ed to as j .

. apphcant} agamst the Drder—m-Appeai No. Hstssgcafggjmm dated 191 2@131_ TR

| passed i’aythe Cgmm&mﬁer of Custems iA:ppea’ls) New Castem House New Deihl oL B

This. Rewsmn Apphcanon was rejected by ﬁnie ers*twhiie Jmm Secre’cary(ﬁev;saon =

| Apphcamen) bw Order Na. 277]20@2 dahed 2@‘“‘ August, 2092 a_gamst Whi{:h iihe s

N _"'%_apphcant appr@ached tiae Hon’b!e H:gh Gourt @f Be’lfm "ﬂwough Wﬂt Peﬁﬂon CWJ! N@ _j T

- Co ﬁaa‘t smea ﬁhe erder by the BBmt Secretary Was. not s;gmed hy htm Jt was mt vaiid‘- ) e

o 831“5 smf E{BBB on t‘he gmund that' the abrwe orader was aot attended by the; S

;.- M ;,{i.

e ‘Rewsaon Appiicat-mm i accordance ‘wzﬂa iaw w:ﬁmut bemg ;nﬁuemsed by ‘the Draﬁf

S “:Grderearlier passed j_' : .‘_' o : ';_; ST

L

w -

i premlses beiengmg to and related to the busmess actwmes of M!s M S Shoes were_

searc‘qed by the - ofﬁcers- 'o'f' the -Customs and Central . Excise

Colfectorate New Delhl and a detatled investigation ‘was camed out with regard to

_ drawback of duty clalmed by them

3 S{R A} ':r?he Hagh c@m wﬂe its arder”éated 2@ o7, 2@15 in ghis maﬁer, orderea;?‘ Lt

S _-and a ﬂlremem was’ assued m tlhe mcumbent Bmmt Sememry if@ adedlf;cte ﬁue"

a 2 Bmef facts of the case are i‘ha‘t :on 29 5: 1§89 adyng ofy an mtelhgence vanous _ ]' E
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3. During the investigation it was noticed that the appiicant had given

goods as Ladies Leather shoes as per Involce No._ a*tached in the

— == - — T = e P,
e = - - - [

Shipping Bills in terms of section 50 and section 75 of the Customs Act, 1962 read
with Rule 11 and 13 of the Customs and Central Excise Duties Drawback Rules,

1971. A declaration was also made in the relevant columns of the Shipping Bills that

duty drawback adm|551ble in their case was 6% of FOB value as spec:F ied agalnst

sub sl. No. 2902(1) of 'dae Drawback Schedule But subsequentiy, for clalmmg higher

Lo

copy of shlppmg bdl by another mvome beanng the same’ number and purported to'

v -

" amount of duty Drawback from Dlrectorate of Drawback, Mam_stry of Enance, the -

-appﬁcant §ub$’£ituted the -cuetoms atte§ted Expor-t Invoices .-an-neXed.to.the.ttjplicate. .

have, been certit" ed to be the true copy of th_e invoices negotlated/purchased as -

et J—

——— e

receivéd'by"the Bank for co!lect:on "and atteste.d by »thefBank" :Manager.*‘!he _

g

ER

descnpt}on of the goods exported as indzcated in the Bank attested mvorces annexed

. =
. e w— -~y -

to the tnphcate copy of. Sthpmg "Bills ‘was changed to “Ladles Leather Shoes thh

L]

uf;'.-“,.-asgm-f <y

h-l

Neolite Rubber Sole (made of 'ifported synthetic rubbef and “fill ers) wh:ch was™

dn‘ferent from what had - actuaﬂy been exported and mdlcated in. the :nvcnces

procured by the department during the course of mvest!ga‘aon from the exporters -

~bankers and State Trading Corporation of India Ltd, New Dethi and also from what

w

had béen: indicated in -the mvouces ar.eex"iﬂto Dupncate/ongmal .copies -of the
cy

Shipping - Bills available with the department. The description of export goods

indicated in the substituted copies of invoices carried higher rate of duty drawback

and accordingly the applicant had claimed higher drawback under rule 7 of the
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Dr’awbai:k‘ Ru!és - 197i' Based bn the investigation Additional Col!édor of Custofns

Custom House New Deihi 1ssued a Show Cause Nohce C No WH(SB)9]123]891322@ '

' dated 15 6 QQ aiIegmg that an amount of Rs 2’5 7? 61-9}’ was pald as’ duty drawback‘ |

......

m -exeess eof ﬁuew.,entwﬁement Penai act;am '.unier See 11? of (&he CustomsAct 62_ o _ -

By ‘_adjudmated tvhe case and ondered 'ecovery o‘f an amount of Rs 25 75’ 619] Th:s RPN

o eorder was aﬂphe‘ld by the Gommzssmner !(Appedls)

was ﬁie@ mamity mﬁ izhe f@ﬁmwmg gremnés =l '

- "‘_5, Agamst t‘he Order of ﬁhe Dommlsﬁoner {Appeais}, fms Rewsmn p]acatmn.l K

A -_-(“3 ﬂaat ﬁie Commissmmer has falied i-o appr:emat«e ﬁqat Ihe suppiementaw ddl!ty" o _ T

"f;drawbaek m quasﬁon i reﬁmd :of ﬁutles bmme on tiae mme and smee Jmported .‘f"'-":,: ._ e

o '?.'i-i'veuﬁed by ﬁne depaﬁmnent in DBK 1 I, HA and Iﬂstatements- '

"'z'ﬁ('b) tiaat the Commxssaener has semus!y enred wmle hoidmg ﬁaat the ampugned - ——

co goods are not manufac‘tured funder physmal supemsmn of ﬂae Centra! Excqse Oﬁicers C

e -

and they were not sealed in thexr factory and then brought to ‘d'ae Customs Port for

e,.port,

(). that the Commissmner has falled to apprecaate that the entire export

proceeds have been reailsed thhout any objechon from their forelgn buyers

o e e ———— m——— _———— e — - - -

o quly pard mmts were used by*fhe apphcant it ﬂae;r ex;aorted goeds in qmeshon ‘as' I

e M e e n o P i e A T ———

i s e —— = - g -

om e e e e——————
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oy

(d) that the present show cause Notice dated 14.6.90, invoking extended period

of hmn_auon under SEL‘UOFI 28 of the CUStOmS Act,. 62_ >-1IPU StStdilich

is.not sustamabie as thrs notlce_

has to be treated as if it has been |ssued by the Dy. Col!ector/Addmonal Collector

exerdsmg hls power as Deputy Collector and not lssued by the CoHector of Customs

as such;

(e) . that the Commissmner has falled to appreciate that the mvorces Were -

subsntu“ced not to get any undue drawback beyond entitlement smce the descnptlon R

% - —1

of the exported goods were the same and imported raw matenals actua]ly USed ln' e

. ..-.—'-.w At

‘ I'CS manufacture were mentfoned as [t was mandatory to glve the de%alls to get"-:

..-.,,,.-.‘,

—

: '

U) thattnew all m""s’ta’cm' ?gf'"‘*—‘re ds"haVé‘be*en n oraer,

_..~.} S g T PR - - PP 'L‘ -

Were cer‘IFed b’y the bankers for DBK cialms T
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F.No. 375/31/DBK/2001-RA

“Ladies Leather Shoes" in the triplicate copy of the Shipping Bills for daiming

drawback which was genuine;

) that the Department cannot deny the applicant of their rightful duty drawback
merely or the ground that there have been some procedural {apses. In this regard,

the following case laws were refied upon:-

1

{)  Kerala State Detergents and Chemicals V s. Collector of Central Exdise -

1985{21)ELT 566(Trib-M)
()  Dorai Knitting Co. Vs E. Rama Subramanian-1981{S4){LV)343
i)  Vice Chancellor 38K University Vs D.X. Rarnpal Air 1977 SC{146) etc.

B. Soon aiter 1 joined as Principal Commiissioner {R.A.) and Additionat Secretary
| To the Government of India on 07.08.2017, this case was taken up for adjudication
in compltance to the above referred High Court’s Order dated 20.07.2016 and a
bersonai hearing was held on 18.8.2017. Shri 1.S. Sinha, advocate, ané Sh Pawan
Sachdeva, M.D. of the applicant, appe_ared on behalf of the applicant and reiterating
their written submissions mainly submi&ed that they had exporied the ladies leather

shoes along with neolite rubber soles and there is no contrary evidence that they did

not export the goods of the above description. They also submitted additional -

written submissions on 22.08.2017 wherein following contentions are made:-

i} granting of supplementary-drawback on -export of ladies leather shoes is genuine

as these shoes were made using the imported material in question.
: 6

¢
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2 e
i) at no point of time the department has raised any objection in regard to utilization

of rrnported raw material or the genuineness of exports.

eeghpumind ) Bustons it i usaigiiscanniiliediies S

jii) the charge of the department is merely on the basis of the addition of words

“with neolite rubber soles” in the triplicate copies of invoice' for claimlng

supplementary drawback wrth a conclus:on that no lmported raw materlal was used.

+

Also, all the lngredlents such as soles adheswes etc were essenbal parts of the

e u". ". s

-

shoes and Show Cause noi:nce had alleged anomaly only for neollte rubber soles and

KA
L.,""i‘ " " v “-“ Lo .ot ca . ' Do “" n'_" LR

:s sr[ent about. other lmpor‘ted mgredrents - ‘ o ‘-
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- :v) ail e>qaorts were canahzed through S‘_l‘(; and not only exports goods‘were found to

T

hiigpmalc-iinaie e w
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be n order but =exports proceeds were also reallzed “The COl‘]SUIT!pth]‘lm or the raw
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'*1aterralwas—\&eﬁrled«byﬁhe'lﬂlmrs‘try orf‘ d:lhe‘n‘:oelyjlae:bﬁandﬂ"e%efmﬁo.ﬂr_ww_::
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.

-
3 . 3 _...’

letters were Jssued ThEll' company was. 100% lnto exports aﬂd was en SSI

. l -.A_..lasw v " .
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S .,_ma;ntalramg Lonsumpnon registers Even the buyers have certlf éd- that the exports*"- i
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were ladles leather shoes wrth tumt (rubber sole) Thus drsallowmg duty drawback in-_ o

e

- u--

T e thls case. and 1ts recovery thexr subsequent export i is un}ustrf ed
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V) the.depa'rtr'nerlt_di'd-.not aliege in the show cause h‘o@ce t'h}a'tl'}tqlle;iir'jﬁpdjted -rﬁaterial, ,

‘was not utilized or had been sold or disposed of in clandestine manner. . - . .
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F.No. 375/31/DBK/2001-RA

DISCUSSION AND FINDINGS:-

7. The main issue to be dedided in the present case is whether the applicanit has
exported ladies Leather shown with negiite sole an& availed supplementary duty

drawback of Rs. 25,77,619/-properly. ;

k

7.1 There is no dispute that the applicant has originally declared the exported goods

.in the relevant Shipping Sills es “Ladies {eather Shoe$ as per invoice attached”. In

- the attached invoices also the desciption of the goafis is the same as “Ladies

-

Leather Shoes”. Further, the applicant 2lso had-claimed duty drawback at the rate of

6% of FOB value in the shipping bills which was admissible in respect of Lesther |

Shoes of normat soles. Reference to “neolite sole” was never made in the shipping

biils. or any other document while exporting the goods and they dlaimed fo have

exported Ladies Leather Shoes with neolite sole after a long gap from acal export

when they approached the Diréctorate of Drawback, CBEC, to daim -duty drawback:

~ over and above 6% of FOB.

7.2 On examinaﬁo_n of all relevant facts and evidences on record, the Government
finds that their claim for supplementary duty drawback of Rs. 25,77,619/- is not
founded on oﬁgi;nafi export documents and is entirely based on substituted invoices
vherein the ,.es.c'riptioﬁ“taf the export"gd"goods was ‘chan'ged'all' of a sudden from:

“Ladies Leather Shoes” to ™ Ladies Leather Shoes with neolite Rubber Sole(made of

imported synthetic rubber aﬁpd’ fillers”. If this new description of the expc‘»r_tiag 999‘%?

L e o e e [t

~ can be given in the substituted invoices, it is obvious that it could have been given

8
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“u- —eyy

easily in the Shipping Bills as well as invoices attached thereto at the time of export

of goods if it was the true descrlptlon of the goods But the orrgmal descnptlon in°

the invoices and shipping bills clearly demonstrates that the exported goods_were ’
normal leather shoes only and substituted description is manipulated subsequently
as an afterthought to get higher amount of drawback. When the supplementary duty
dra;Nback was claimed on the basis of substituted invoices, the exported gcods were
not physically available and the verification of the fact whether the exeorted shoes

were having neolite soles or otherwise was not possibie and it cannot be verified

- -’ -~

now. Therefore, there is no option but to go by .the description of the exported

goods given by the applicant themselves in the original export documents namely .

- ,,.y -~

shipping blHS and invoices. The mampulat&on of the invoices subsequently to gain .
PUE— — e m::—-:—-.;-——-——,

!“'

hlgher duty Drawback is also candidly accepted by Sh. Avinash Dhéwan in his

statements dated 30.06.1989 and 18.07. 1989 who was a Director ln the apphcant’s

oo J’s

- — - -

company and'handled the apphcant’s entlre work relating to brawback clalms It fs .

also honestty accepted by Sh. R.K. Saini, Dlrector of the applicant, m h|s statement

X . Ak

-
.....

' dated 24 07 1989 These evidences clearly reveal that the department’s case agamst

the applicant is not merely based on the substituted invoices alone but is also

strongly corroborated by the statements of the officidls of the applicant who were

Jf ., - * . -; - » -y

_privy_to the,applicant’s modus_operandi of menipulating the invoices, after_ affecting _ _.

the exports with the ulterior motive to avail additional duty drawback. These facts -

]

also manifestly indica.te that the indulgence of the applicant is not merely progedural

-

v T
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-

~ . course of checking-over all-Utiligation for the-period’s-1986-87, 1987-88-and-1988-89.

F.No. 375/31/DBK/2001-RA

but is a substantive tapse actuated by their'bid to get extra benefits from the

Govermnment.

7.3 The applicant’s claim of the consumption of neolite soles in the manufacturing
of t‘he leather shoes and exports thereof is p.rimar'ity souoht to be based on the basis
of consumption certificates issued by Commissioner of Industries, Delhi Government
and approval of their supplementary clalm of Drawback by the Directorate of
Drawback, CBEC. But no direct evidence has been produced either before or during
the_ personal -hea:ing held oh 18.08.2017 or even along with their written submission

dated 22.08.2017 to establish that they had actually exported “l'.;dies Leather Shoes

with ﬁ_e'oiite soles” and committed just a technical error by not providing full

e i

description of the exported goods as “Ladies Leather Shoes with neolite soles” in the _

L.

original export invoices ano shipping bills. Whereas'it is evident that verification of
the actuat exported goods was carried out by the Customs Officer at the time of the
export only and it was never done by the Directorate of the Drawback and the
approval for apphcant’s supplementary Drawback claim was accorded merely on the
baSIE; of apptncant’s cla|m for higher duty Drawback. Even the certifi cate of the
Commissioner of Industries, Dethi. Government, relied upon by the applicant, does
not Lontam any relevant details regardlng consumptton of neolite soles in connection
with ‘the exported goods. It merely states “that on the basis of the

information/documents furnished by you and also records produced during the

A

LA

P

_———
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&
has been taken in order.” The applicant’s claim that the buyer of the exported ladies

leather shoes has confi rmed that they had procured the shoes from the appllcants

F with neollte soles is also not supported by any documentary evadence in the case file
" and the same cannot be held to be admissible in the absence of proper verification -
from the foreign buyer. The above narrated facts also 'strongly estab'lish the

.suppresswn of facts on the part of the. appllcant in" regard to- availment of
| supplementary duty Drawback and aocordlngly extended penod of Ifmltatlon is
- undoubtedly appllcable in the mstant case. Thelr argument that the Addltlonal
.Collector could not decide. th|s case. mvolvrng extended period of llmltatron and only

Collector of Customs cotild deude thls case is” also completely mlsplaced as. Sectlon '

. 2(8) of the Customs Act, 1962 unamblguously provrded durmg the relevant penod |

s

that the Collector of. Customs included Add:tlonal Collec—tor of - Customs except for the

qn

purpose of Chapter XV Thts pomt regardlng competence of Addrbonal Collector to

- .W—,‘I.'—"I-'-n‘w"r-

ad]udu:ate th:s case was also ralsed before Hon’ble Hrgh Court Delhu

acceptlng

the competence of the Addttlonal Collector thelr ert Petltlon on thrs pomt wasa

[P G .-i’

R e ma B [ P

drsposed of by the Delhl ngh Court ag per its: order dated 24.03. 1994 ‘After-the sald.

ngh Court’s order the repetltlon of the same plea lS totally unwarranted at this

o stage.

- ..,..1»....-.:. Cemm _-..p,._...?.. : e
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7.4 In the light of the above observations, the Government has found that the
applicant has not produced any lconcrete1 evidence regarding export of ladies
Leather Shoes with neolite soles. Hence, Commissioner(Appealis) has not committed
'any error in passing hié_';'Order :_in—P;ppeal No. HKS(63) Cargo/2001 dated 19.01.2b01
regarding rejectien of their apgeaf aginst p:;der - in - brigina! No. ADC(X){12/98

dated 01.08.1998 and' accordingly the applicant’s request to revise the aforesaid

3 Order-in-Appeal is not found maintainable. 1
-, ' ¢t bt s
. D oo KX B A
(RAJPAL SHARMA)
0ol No- - o] / o1 AI%%TONAL SECRETARY TO THE GOVERNMENT OF INDIA
: el Sfsfory o
T Mfs "M.S.Shoes East Ltd., ’ » o »

-112 A, Ekta Enclave New Delhi - 11{3 087. S

a2

Copy to:-

e -
L

1. Sh. 1.5, Sinha, Ad_v'ocate, 4E, 4th Floor, World Trade Tower,
Barakhamba Lane, New Delhi-110001. ‘

2. The Commissioner of Customs (Appeals),.New Customs House, Near 1GI
Airport, New Delhi-110037. v

¢

3. ’The Addl. Commissioner of Customs, New Customs House, Near IGI

Airport, New Dethi-110037.

wt¥ PStoASRA) * - | ‘ _ :
6 Guard File. - ’ .
) ' ATTESTED
X
LY
e I i e
(Debiit Banerjee)

Sr. Technical Officer

12



