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ORDER
This revision application s filed by M/s. Indian oj Corporation
Mumbai against the order-in

Ltd.,, Worli,

1/2011 passed
by Commissioner of

-appeal No.YDB/SS/M-II/ZOlI dated 25/
Central Excise (Appeals), Mumbaj Zone -1 with respect to

3~R/CH-I/2009-10 dated 16.12.2009 Passed py
Excise, Mumbaj-11 Commissionerate. ‘

notice angd vide impugned order-in-originai rejected the refund ¢j
On being aggrieved of above order—in-originai, the applicants fileq appeal
against the said Order before the Commissioner (Appeais) of Centra| Excise,
Mumbai-H, who rejected the Same,

4.

aim.
3.
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4.1  The Applicants supply the LSHF HSD to the vessels from their installation at
Sewree. The LSHF HSD was received from M/s. Bharat Petroleum Corporation Ltd.
Mumbai (M/s. BPCL). The Applicants received the LSHF HSD on duty payment by
M/s. BPCL, which is used for supply to the vessels other than foreign going vessels.
The Applicants also receive LSHF HSD without excise duty payment, under export
Warehousing Procedure and the same is used for supply to the foreign going
vessels. M/s. BPCL supplies the duty paid or non-duty paid LSHF HSD as per the
requiremerits advised by the Applicants from time to time. Due to huge volume of
transactions between the Applicants and M/s. BPCL and communication gap between
M/s. BPCL and the Applicants, in the instant case, M/s. BPCL supplied excise duty
paid LSHF HSD, to the Applicants, against the requirement of non-duty"‘paid LSHF
HSD. The .Applicants, under presumption that the‘ LSHF HSD was non duty paid,
supplied the LSHF HSD to foreign going vessels without charging the excise duty and
filed the AREls accordingly Lmder Rule 19 of CER 2002. During product reconciliation
with M/s. BPCL, this error was realized and the Applicants filed the excise duty
rebate claim by completing the procedure under Rule 18 of CER 2002.

4.2  Applicants submit that in the instant case, there is no dispute that the:
impugned goods have been exported. The Applicants have also furnished adequatev
document_s to prove that the goods which are exported were duty paid goods. The
Applicants have complied with all the conditions of Notifications issued under Rule 18
and have also followed the prescribed procedure for the same. Due to the
circumsfances as explained above, initially AREls have been filed under Rule 19
instead of under Rule 18. However, merely on this procedural infractions, the rebate
claim rightfully due to the Applicants has been rejected. The Applicants submit that
filing of refund claim, itself amounts to communication to the Departrhent of the
facts that the product was duty paid in nature and separate cancellation of Letter of
Undertaking is only the procedural requirement. The adjustment in the remaining

bond amount is also a procedural issue and the same can be cured. The Applicants
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representative, although not at right place.

44 The duty péid nature ofﬂth_g product_ is '_c;lke‘qr‘ly_e_stablished from ‘the invoices

received from M/s. BPCL ahd the 'PLA'}& ‘TR-VG‘&cha[lan‘copies submitted before the

from other documents fUmishedby‘the Apphcants Viz. Monthly Returns filed for the

month of May 2007, PLA copy and the Disclaimer Certificate issued by M/s. BPCL for
‘th‘e‘ excise duty paid against said Invoi‘c‘:’eé.f‘ia‘lf: aybeobserved that in the kdi‘scl‘ainjer_ ‘
cer_t_iﬁcate“ M/s BPCL has clearly certified that fhéée‘ specific inv‘c‘)ic‘esﬁwereiswed by
them and the -duty burden thereon has been dfschérged. Therefore the finding of
the Com‘mii'ss‘ionevr ’(‘Abpeavlsr) that the duty paid nature of the goods could not be
established as the ih\/oiceshevidencing ‘p‘ayme_rpt; of duty remained unSigned“ is not

correct and not justified. ‘
5. The respondent - department vide  their Jetter F.Nb.V/(IOCL) TR6-

131/Commissioner (Appeals)/10-1/Ch.1II dated 29.3.2012 mainly submitted as
follows: | o | R
51 The applicant themselves admit in their application that, the correlation of the

goods of its nature Is not possible and they follow first in first out method for
4
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clearance of LSHF HSD. The applicant received both duty paid and non-duty paid
LSHF HSD in their installations which are not separately identifiable. So it is very
clear that, goods are not physically co-relatable on their duty paid nature and that,
these are not gone directly from the factory of manufacturer and that these are
received from M/s BPCL. So they cannot claim the benefit under Rule 18 of the
Central Excise Rules.

5.2 Apart from that it is also emphasized that the subject goods were cleared
under self-certification and goods were not examined by the Customs/Central Excise
Officers as to its physical nature of duty paid character by marks and numbers. It
was held by the Hon'ble Supreme Court in the case of M/s Mangalore Chemicals and
Fertilizers v/s Dy.Commissioner 1991(55) ELT 437(SC) that a distinction between the
provisions of statute which are of substantive nature and-are built in with certain
specific policy on one hand, and those which are technical nature on the other hand,
must be clearly distinguished. The condition of direct export from factory can be
relaxed only where identity of the goods cleared on payment of duty from the
factory can be co-related with the identity of the goods later exported. This is a
substantive condition and has to be complied with.

6. Personal hearing was scheduled in this case on 11.10.2012 and 20.12.2012.
Shri Sachin Chitnis, Advocate and Ms Padmawati Patil, Advocate appeared for
hearing scheduled on 20.12.2012 on behalf of the applicant who reiterated the
ground of revision application. Shri Avinash S. Majumdar, Superintendent attended
hearing on behalf of respondent department and stated that the issue has already
been decided by GOI vide Revision Order No.1385-87/12-Cx dated 4.10.2012,.

7. Government has carefully gone through the relevant case records and

impugned orders.

8. Government notes that in the impugned case the goods were cleared for

eXport under bond on the strength of UT-I in terms of Rule 19 of Central Excise

Rules, 2002. Their general running bond was debited. After completion of exports,

the proof of exports in prescribed form were submitted to a concerned Assistant

Commissioner Central Excise for acceptance. At the same time they claimed that the

said goods were procured from M/s BPCL on payment of duty and therefore they
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were entitled for rebate claim under rule 18 of Central Excise Rules, 2002. As such
they :ﬁled rebate :daim ‘which was .rejected by original authority. Commissioner
(Appeals) uphold‘ the impugned Order-ih-Orlgin‘al." Now applicant has filed this
" reVlSiqri application on the grounds stated in para 4 above.

9. The ‘applicant is pleadlhg that after exporting the goods under bond/UT-I
without payment of duty and after ﬁllng proof of export t‘hey filed rebate claims and
established the correlation of duty paid goods procured by them from M/s BPCL with
the exported T‘geods. In this regard, it is observed that dedartrnent has centended
‘that gecdswek‘pqrted underwBond (UT-D) cannot be correlated w‘it‘hthe‘ duty paid

'goods r;recured ‘kf‘rom BPCL by the applicant: The apbliCarit"t}hehselyes' admitted in
therr Revrsron Application that they could not able to 'idéhtlfyﬂ'v:vhether goods were
duty pald g‘oods or non“-cl;uty, paid - goods " Further ‘fapplicantd;by way of
lncontrovertlble documen_t;aryv,{ ?eyidencesf could ‘not 'p'rové'ﬁ‘ that actually .Jduty paid
goods wereexported The expOrts are declaredunder UT-T wnthoutpayment of duty
from Bohdéd. supplies. There lsnocertlﬁcatronby Central Excrse ofﬁcers in 7pa_|‘1:j A of
ARE-1 form. The exports are, effected under Rule 19 of Central Excise Rules, 2002
for which Proof of export we’re‘alSd submitted n the prescnbedform These factual

 recorded details cannot'bebrushed":asigij_é\,;ivmmyigng :;the,clai@-;g}f@aphliefaﬁtfit'hat he

i v aid goods h s to Ebe_,erltitled«.”fdrir'eB”at"e claim.

1 goods out of duty paid stock received
ertlble valid docume’ntaryﬁévfidencef e

form BPCL is not found suppo rted by mco
10. )'Qd\'/jernmentfurther obserues,ﬁthat “thfe‘féxﬁo"rté under 18 or19 are under two
dlfferentschemes Rule 18 governs the expert of duty paid goods under rebate claim
while rule 1-19"~'Qoverns the export of goods without payment of dutyzsunder"Bond/
UT-1. Both the schemes are altogether vdlfterent from each ‘other arrd!a-re“re'g’tJlated'
by different» procedure/conditions. EXporter has to carefully choose "the §cheme
beneficial to him before hand and has to' follow t_he“applicable prqcedure and

conditions. Tt is not permissible to amalgamate both the sCheme at his sweet will. In

this case 'ap_plicant’had opted for exports 'Wlthout payment of duty under UT-I in

‘terms of Rule 19, so the exports will have to be governed with the prcviéion of said

rule. ‘The said declaration of export without payment of duty under rule 19 ltsélf put

, prohib‘itioiri" on allowing rebate claim. The instant claim of appllcant that he has
6
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exported duty paid goods is self-contradictory and also not found correct on

verification by both the lower authority. Even applicant could not satisfy this
authority also. '

11.  The applicant has relied upon some case laws including UOI order in the case
of Vinergy International Pvt. Ltd. reported in 2012 (278) ELT 40(GOI) and Leighton
Contractor reported in 2011 (267) ELT 422 (UOI). Government notes that in the
case of M/s Vinergy International Pvt. Ltd., goods were exported on payment of duty
under rebate claim in terms of rule 18 of CER 2002 and rebate claim was allowed
since applicant produced enough documentary evidence to correlate the exported
goods with the goods cleared from factory of manufacture. Whereas in the instant
case applicant has exported the goods without payment of duty under bond in terms
of rule 19 of CER 2002. The_proof of export submitted by applicant was also
accepted by department. Subsequently rebate claim was filed claiming that they
had exported duty paid goods. The applicant could not submit valid documentary
evidences to prove that actually duty paid goods were exported by them. Under
such circumstances, facts of the cases are different and ratio of GOI order in the
case of M/s Vinergy International Pvt. Ltd., cannot be made applicable to this case.
Similarly the facts involved in the case Leighton Contractors (Indla) Pvt. Ltd., was
the claim of drawback of import duty paid after re-exporting the previously imported
goods under Section 74 of the Customs Act 1962. It has been held by GOI in this
case that since the applicant paid applicable duty at the time of import/subsequent
to import and identity of re-exported goods with reference to imported goods was
established, the claim of drawback under section 74 of the Customs Act 1962 was
admissible. Since, fact of the case is different, ratio of judgement of GOI in the case
of M/s Lelghton Contractors (Indla) Pvt. Ltd. cannot be made applicable to this case.

12.  The othgr case laWS c:tetr by the applicant, deal with relaxation of procedural
lapses when thSstantlal condltlons are fulfilled. In the instant case applicants have
failed to meet the mandatory/substantial requirement of law that the same goods
which have suffered duty at the time of clearance from factory are be exported to
claim rebate benefit under Rule 18 of the Central Excise Rules, 2002. Moreover the
goods were initially exported without payment of duty under UT-I in terms of Rule

19 by following the applicable procedure. The facts of instant case are altogether
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Mmanner itself as per Rules,

13. In ‘vifewj_o‘f above Position, Government finds no inﬁrrpity in_the impugned
Ordefs-in-Appeal and therefore uphold the same. '

14.  Revision Application thus stands rejected for being devoid of merits.

15.  So, ‘ordered.

Corporation Ltd,,

M/s. Indian Oil
Marketing Division e
- Westemn Region, 254‘-C,"Dr;A‘.‘B.Rcaqr;
Wdr,li‘,Cquqy,@Worli LR
Mumbai-400030
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Order No. 92 [2013-Cx datedz0.1.2013

Copy to:

1. Commissioner (Appeals), Central Excise, Mumbai-II, 3™ Floor, Utpad Shulk
Bhavan, Plot No.C-24, Sector-E, Bandra Kurla Complex, Bandra (East),
Mumbai-400051

2. Commissioner of Central Excise, Mumbai Zone-II Commissionerate, Piramal
Chambes, 9t Floor, Jijibhoy Lane, Lalbaug, Parel, Mumbai-400012

3. Assistant Commissioner of Central Excise, Chembur-I Division, Mujmbai-II,
Commissionerate, 1% Floor, Ganges Building, 110, L.B.S.Marg, Vikhroli w),
Mumbai-400083

4. Shri Sachin Chitnis, Advocate and Ms Padmawati Patil, Advocate, Advocate &

Consultants, Post Office Building, 2™ Floor, Andheri-Kurla Road, J.B.Nagar,
Andheri (East), Mumbai-400059 :

\_5-PA to JS(RA)

6. Guard File.

7. Spare Copy
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