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ORDER NO. 9@=91/13-Cx DATED 29-01-2013 OF THE GOVERNMENT OF INDIZ,

PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE ~ GOVERNMENT OF
INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944.

~ UNDER SECTION ' EE OF THE CENTRAL EXCISE,
1944 AGAINST THE ORDER-IN-APPEAL No. o

. 282/CE/LDH/2010 dated 29-10-2010 TRy
passed by Commissioner of Central EXCISe, o
~(Appeals), Chandigarh-iI. ' '

APPLICANTNo.1 & M/s Braun Textiles Processors,
Ludhiaha-(PB).

APPLICANT No. 2 : | ComihiSsioner of Central Excise,
Ltudhiana.

RESPONDENT No. 1 Commissioner of Central Excise,
Ludhiana.

RESPONDENT No. 2 : M/s Braun Textiles Processors,
Ludhiana-(PB).
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ORDER

These revision applications have been filed by the applicants against the
Order-in-Appeal passed by Commissioner of Central Excise (Appeals) Chandigarh-II
as detailed below:-

Sl. No. | Name of Naﬁe of | R.A. No. Order-in-Appeal
applicant respondent

1 M/s Braun | Commissioner 195/25/11- 282/CE/LDH/2010
Textiles ‘
Progessors, of Central | RA-Cx dated 29-10-2010
Ludhiana-(PB) Excise,

: Ludhiana. ‘
2 Commissioner of | M/s Braun | 198/190/11- | 282/CE/LDH/2010
. | Textiles v S

CenFraI Excise, Processors, RA-Cx dated 29-10-2010
Ludhiana. Ludhiana-(PB)

2. Brief facts of the case are that. the apph‘
Ludhiana cleared goods for expOrt through me nt exporter under Bond in terms
of Rule 19 of Central Excise Rules 2002 The al authority observed that the
applicant failed to file the documents for accébt?ah'ce of proof of export in r/o

nt M/s. Braun Textiles Processors,

impugned consignments within the prescrlbed tlme showing export of goods within
stipulated period of 6 months. Show cause notlce was issued proposing recavery of
Central Excise Duty of Rs. 9,35,469/-. The ad]udlcatlng authority vide impugned
Order-in-Original confirmed the demand of Rs. 9 35 469/- as Central Excise Duty and
also imposed penalty of amount equal to duty on 1_:_hvevapp||cant No. (1).

3. Being aggrieved by the said Order-in-Original, applicant no. (1) filed appeal
before Commissioner (Appeals), who modified impugned Order-in-Original as much
as reduced the duty demand to Rs. 6,84,478/- and penalty to Rs. 6,84,428/-.

.
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4, Being aggrieved by the impugned Order-in-Appeal, both the exporter
(Applicant No. 1) and department (Applicant No. 2) has filed these revision
applications under section 35 EE of Central Excise Act, 1944 before Central

Government on the following grounds:

4.1.1 The applicant cleared Track Suits & T-Shirts vide ARE-1 No. 6 dt. 25-05-2006
and 19 dt. 27-06-2006 for export through merchant exporter M/s. Cannon Industries
Pvt. Ltd., Ludhiana and M/s. CIS Exports Pvt. Ltd., Delhi under bond. The said goods
were exported vide shipping bill No. 1613129 dt. 13-06-2006 and 1687415 dt. 27
01-2007 and payment thereto has also been realized.

4.1.2 Tt is incorrect to impose penalty on procedural lapses. The Tribunal in the
case of Mitcom Jyoti Vs. Commissioner of Central Excise 1998 (104) ELT 744 (T)
held that penalty not imposable for procedural lapses.

4.1.3 The applicant No. (1) has relied upon some case laws in favour of their

contention.

4.2.1. The Commissioner (Appeals) while allowing the appeal of the party in

respect of ARE-1 No. BTP/17/2006-07 dt. 21-06-2006, has totally ignored the fact
that the party in contravention of the provisions of CBEC's Excise Manual of
Supplementary Instructions of Chapter 7, Part V in para 1.2, had not incorporated
the relevant changes in ARE-1‘ such as change in the name of merchant exporter. '

42.2 The Commissioner (Appeals) while allowing the appeal simply ignored
the findings of the adjudicating authority regarding the mismatch of the signature of
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the Customs Official in various documents. The signatures of Customs officials at the
port of export on the original and duplicate copies of ARE-1s were different from
those on the relevant shipping bills pertaining to the said export. There is a dispute
regarding mis-match of the signatures of Customs Officer. Its a glaring fact verifiable
from the documents itself, which needs no further verification.

4.2.3 The orders of tribunal and Government of India relied upon by
Commissioner (Appeals) is not applicable to this impugned case.

5. A Show Cause Notice was issued to the respondent in R.A No. 198/190/11-
RA- Cx filed by department under section 35 EE of Central Excise Act, 1944 to file
their counter reply. However, no reply has been received from the respondents.

6. Personal hearing was scheduled in this case on 27-06-2012 & 07-08-2012
8 09-10-2012. ‘Nobody attended personal heanng ‘Hence, Government proceeds to-
decide this case on merits, on the basis of avallable records.

7. Government has c‘arefully gone through the relevant case records and
perused ’the'i‘rhp’Ughed‘ Order-in-Original and Order-in-Appeal. ~ .

8. Government observes that the appllcant M/s. Braun Textiles Processors,
Ludhrana exported the goods through thelr merchant exporters under Bond ‘Wwithout
payment of duty. Department conﬂrmed the demand of duty as. the exporter falled
to submit proof of export in r/o goods clearecl for export within stlpulated SiX
months. Commlssmner (Appeals), modlf ed impugned Order-m-Ongmal as much as
he reduced the duty demand to Rs. 6,84,478/- and penalty to Rs. 6,84, 428/-. Now,
the claimant and department both have filed these revision applications against the
same Order-in-Appeal on grounds mentioned in para (4)'abov,e.‘

9. Government observes that in the instant case the original authority has
held that the goods were claimed to have been exported after six months from the
date of clearance from factory in violation to provisions of the chapter 7 of the
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* CBEC’'s manual of supplementary instruction. Government observes that relevant

provisions of chapter 7 reads as follows:
Para 2.1(i):-

“The goods shall be exported within six months from the date on which these were
cleared for export from the factory of the production or manufacture or warehouse or other approved
premises within such extended period as the Deputy/Assistant Commissioner of Centre Excise or
Maritime Commissioner may in any particular case allow;

Para 13.6:-

* In case of non-export within six months from the date of clearance for export (or such
extended per/ad if any, as may be perm/tted by the Deputy/Aslstant Commissioner of Central Excise
or the bond -accepting author/ty) or any d/screpancy, the exporter shall himself deposit the excise
duties along with interest on his own immediately on comp/enon of the statutory time period or within
ten days of the Memorandum given to him by the Range/Division office or the Office of the bond-
accepting authority. Otherwise necessary action can be initiated to recover the excise duties along
with interest and fine/penalty. Failing -this, the amount shall be recovered from the manufacturer
exporter along with interest in terms of the Letter of Undertaking furnished by the manufacturer. In
case where the exporter has furnished bond, the said bond shall be enforced and proceedings to
recover duty and interest shall be initiated against the exporter. ”

As per the said provision, the goods are to be exported within & months:
from the date on which they are cleared for export from factory. The
Deputy/Assistant Commissioner is empoWered to give extension of this period in
deserving and genuine cases. In this case in fact such extension was not sought,
before expiry of stipulated six month. The extension sought by the applicant in
respect of ARE-1 No. BTP/17/2006-07 dt. 21-06-2006 was after expiry of said six
months. It is obvious that the claimant have neither exported the goods within
prescribed time nor have produced any extension of time limit permitted by

competent authority.

10. In the instant case proof of export was not submitted in r/o ARE-I Nos.
BTP/06/06-07 dt. 25-05-2006 and BTP/19/06 dt. 27-06-2006 where as proof of
export in r/o ARE-I No. 17/06-07 dt. 21-06-2006 was submitted on 04-05-2007 after
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10 months of clearance of goods from the factory. The document submitted were
not accepted by adjudication authority on the ground that merchant export has been
charged without informing the Central Excise authorities, the description of goods in
ARE-I/Invoice does not tally with Shipping Bill and Signature of Customs
officers given on ARE-I and Shipping Bill did not tally. Commissioner (Appeals) has
ignored the minor procedural lapses and held that proof of export in r/fo ARE-I
17/06-07 dt. 21-06 2006 is valid and sald demand was set aside. Government notes
that relevant ARE-1 has valid certlf‘ cation of Customs officers giving partlculars of
relevant Shipping Bill, container No. & OT seal stalmg that said goods have been
exported out of India. Regarding mismatch of signatures of customs, department
could have got the verification done from customs which they failed to do. Since,
Commrssuoner (Appeals) has accepted the proof of export in this case and dropped
demand of Rs 2 51 041/ the extensron of trme beyond six months for export of
goods IS deemed to have been glven Governrnent agrees wrth the t‘ ndlngs of
Commrssn)ner (Appeals) and holds that sald duty demand in r/o ARE No. 17/06- 07
dt 21 06-2906 of Rs. 2, 51,041/— and equal penalty is nghtly set aside. In view of the

posrtlon the l;e\ﬂsmrl' appllcatron f led by department is llable to be re]ected

11, Regardmg confi rmatlon of duty demand mlr/o goods pertamlng to other
ARE-I, appllcant has not submltted any proof of;export The documents submltted

by clalmant were elther not certlf by customs r did. not relate to the lmpugned:
export. Therefore the duty. demands were ‘
Government -agrees wnth the detalled ﬁndlng of Commnssuoner (Appeals)

ly confirmed by lower authontles

12. ‘ In V|ew of above pos&tlon Government upholds the |mpugned Order-ln-
Appeal and rejects both the revision appllcatlons belng devoid of merits, .
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(D.P. Singh)
Joint Secretary to the Govt. of India

13. So, Ordered.

Commissioner of Central Excise,
Central Excise House,

F-Block, Rishi Nagar,
Ludhiana-141001.

&
M/s Braun Textiles Processors,

851, Industrial Area-A,
Ludhiana-(PB). ‘

ATTESTED

et CGru “9on ADphes
LILIE 2T (";Oti |.q")

St Rl (UEptt of Rawmg
% Y QIM ‘:0 l‘
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Order No 90<91/13-Cx dated 29-0/-2013

Copy to:

1. The Commissioner of Central Excise (Appeals), C.R.Building, Sector-17-C
Chandigarh-1. , , SR ST

\_-2PS to JS (RA)

3. Guard File.

4. Spare Copy

e e e T | ATTESTED
- ~ (BHAGWATP.S ARMA)
osD (REVISION APPLICATION)



