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F.Ne. 195/485/13,195/654/13, 195/470/13, 195/483/13, 195/665/13,
195/701-707/13, 195/779/13, 195/855/13, 195/872/13, 155/958/13

Order No. 87-102/2015-CX dt 29.09.2015 )
ORDER
These revision app]acatlons are filed by applicants M/s Cipla Ltd Mumbat

.agamst the Orders-m-AppeaI passed by the ‘Commissioner of - Centra] Exc&se
o (Appeafs), Mumbai III as detallc-d in the ro!Iowmg tabiﬂ 5 !

Sl RAFile No. | Name of app[icant : Order—m~Appeal No. & date ] Amount
No. e T

| 1.+ | 195/485/13 M/S CIPLA LTD..Vs., Bc/ssafmum—m {R)/ZGlZ 13 DT 19 01
e CCE Mumbal 1;; S i

T lnvoﬂ Rs.

2 2
3 | 195/470/43 | - - - |BC/557 /RGD (R)/2011-12 . DT:29-01-1 -15,46,282/-
4 |} 195/483/13 | BC/SSO[RGL [P}[ZOll 12 8.01 |'1,78,064/-
upns haosieeSIT _
L6 | 195F101 3]
g "'195/702/13!: =
& ;

: . 2 2 In some other cases the rﬁbate c[azms Were held IﬂadmISSlb|e for the reason
o,  7 of non- subm;ssron of tr:plzcatn coples ‘of ARE- 1 i
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95/854/13, 185/470/13, 1 u:., 183/13, 195/655/13,
195/779/13, 195/855/13, 195/872/1 le?ﬁQ 3
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F.No. 195/485/1

185/701-707/1

3. Being aggrieved by the said Orders-in-Original applicant filed appeals before
Commissioner (Appeals) who after consideration of all the submissions, rejected
their appeals and upheld impugned Orders-in-Original.

4. Now, being aggrieved with these Orders-in-Appeal, the applicant has filed
these revsmn applications before Central Government under section 35 EE of
Central Excise Act, 1944 mainly on the fol!owmg grounds:-

41 Both the Notifications under consideration do not have any provision
excluding the other:

4.2 When both the nofifications co-exist simultaneously and do not mutually
exclude each other. an assessee has an option to choose whichever is beneficial.
When pluralities of exemption are available, the assessee has the option to choose
any of the exemption, even if the exemption so chosen is generic and not specific.

43 When two Notifications — which are not mutually exclusive. — co-exist in the
books of law, the assessee has option to choose any one of them.

0 In other words, when both the Notifications co-exist simultaneously and do
not mutually exclude the other, they had option to choose between the aforesaid
notifications.  When pluralities of exemption are available, the assessee has the
option to choose any of the exemptions, even if the exemption so chosen is generic
and not specific. The above legal proposition is well settled by the Supreme Court in
HCL Ltd. vs. Collector of Customs, New Delhi — 2001 (130) ELT 405 (SC), wherein it

~ was held that — "7he question in these appeals is covered in favour of the applicant by the
order of this Court in Collector of Central Excise, Baroda V Indian Petro Chemicals [1997
(92} ELT 131 Where there are two exemprfon notifications that cover the goods in guestion,
the assessee [s entitled to the benefit of that exemption notift cation which gives him greater
relief, regardless of the fact that that notification s general in its terms and the other

notifications is more specific to the goods

(i) Th,ey aiso further referred and relied on following decision of Supreme Court,
High Court and CESTAT for this propdsition — (a) 1997 (82) ELT 13 (SC) — CCE vs.
Indian Petro Chemicals, (b) 1991 (53) ELT 347(T) — Indian Qil Corporation Ltd. vs.
CCE (c) 1950 (47) ELT 7 (T) — Corcrmandal Prints & Chemicals vs. CCE (d) 1989 (44)
ELT 500 (T) — Dunbar Mills Ltd. vs. CCE (e) 1985 (22) ELT 574 (T) — Calico Mills vs.
CCE, (f) 2009 (242) ELT 168 — Coca-cola Ltd. vs. CCE, (g) 2007 (209) ELT 321 (SC)
— Share Medical Care vs. UQI (h) 1998 (108) ELT 213 — CCE vs. Cosmos Engineers
(i) 2003 (160) ELT 1150 — CCE vs. Thermopack Industries (j) 1996 (83) ELT 123 (T)

— Gothi Plastic Industries vs. CCE.

4.4 Itis an undisputed fact that both the Notifications under consideration are in
existence simultaneously. Both the aforesaid Notifications do not have any provisions

3



" avail any of the Notifi cation. The departm

F.No. 185/485/13,195/654/13, 195/470/13, 195/483/13, 195/655/13,
185/701-707/13, 195/775/13, 195/855/13, 195/872/13, 195/958/13

Order No. 87-102/2015-CX dt 25.05.2015

excluding the other. In other words, Sr. No. 62C of Notification No. 4/2006 does not
have any provision stating that the said Notification has an over-riding effect over
Notification No. 2/2008-CE dated 01.03.2008 and similarly, vice-versa. Both the
I\otn’ cations have been 1ssued under Sectlon 5A of the Centra[ exc:se act, 1944,

: 4 5 1In view of the settled [egai posmon as expiamed supra they had the optlon to
annot Grce any partlcular Notification

'j-_;r"on an assessee—Ftrrther, the- tega} posmon can

xemption Notification

) 1ty '.fthe assessment
ettled that__ Zebate sanctlonm : authonty ca'n’n'oi questxon the assessment of export

4

be dlst:ngu;shed* on' tﬁe ground"-f"ﬂ

It is Well !

8 cenS[gnment As to how mucE‘ duty ought to be pald ts beyond the }urlsdlctlon and -




F.Mo. 195/485/13,195/654/

13, 195/470/13, 1585/483/13, 1‘43 Jaf 1_1
185/701-707/13, 19 /13

13, 195/855/13, 195/872/13
Order No. 87-102/2015-CX dt 40 0s. /_G15

realm of a rebate sanctioning authority. The applicant placed reliance upon CBEC's
Circular No.510/06/2000-CX dated 03.02.2000. Hence, the impugned portion of the
order-in-original is liable to be set aside. It is well settled that there is no estoppe! in
taxation. Hence, the fact that the applicants were availing Notification No. 4/2006-CE

dated 1.03.06 in past is irrelevant for the present dispute.

4.8  As regards to valuatioﬁ issue, the applicant has stated that the issue has been
decided by GOI Order No.1568-1595/2012-Cx dated 14.11.2012.

4.9 In some Revision Appiications, the applicant also raised the issue of eligibility
of rebate in case export beyond six month from date of clearance from factory,

wherein they mainly stated as under.

4.9.1 They have cleared these goods for export purpose and same has been
exported Also the payment of excise duty and export is not in dxspute Therefore,
‘rejection of their. rebate claim on procedural lapse is hardship to Us and tax on
exported goods As per Notification No. 19/7004—CE(ND dt. 6.9.2004, in order to
sanction the rebate claim there is condition that duty pa;d goods must be exported
In our case this condl*t ion is fulfil lled and there is no dlspute by adjud catmg authority
on thls grour‘d The other requirements are procedurul Further, the Notification
_ does not remotefy suggest rejectlon of rebate claf“n for non- comp{!ance of any

procedara! condition When duty payment and enport of goods is- not in dispute.
Therefore rejection of rebate claim on th;s ground is hardship to us and tax on

eVported goods.

In thls mattef th-e-y have reiied on below ]udgments

e 2006 (205) ELT1093 (GOI)
- In: Re: Hariseon Chemicals Order No 673/2005 dt. 2812, 200: as repor"ed m 2006(200)ELT

© 171(GOI)

4,10  That with concern to ’crlpllcate ARE-1 they have submitted tnpllcate ARE 1at
- Jurisdictional Centra¥ Excise Range. Also they have complied all the procedural part
as mentioned in Notlfcadon No. 19/2004-CE(NT) dt. 6.9.2004. The para 3 (vii) (a)
reads as under "the triplicate ARE-1 shall be sent to the office with whom rebate
claim is to be filed, either by post or by handlmg to the exporter in a tamper gioof
~ sealed cover". In this case the Jurisdictional Central Excise office has not handed
over triplicate’ ARE-1 to them, therefore, they are not in position to submit the same.
In this matter they would like to rely on the decision given by the Revisionary
Authority in the case of In Re: Sanket Industrles Ltd as reported in 2011 (268) E.L.T.

" 125 (G.0.L)

m1mmmmmﬁ%mummamgﬁwwmﬂmmmmmmf
the Revision Applications, they have removed 675 vials of "Enrovet Injection 10%"
from the factory of M/s. Alpa Laboratories Ltd. on payment of excise duiy under

5
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claim for rebate as per Notification No.19/2004-CE (NT) dt. 6.9.2004 issued under
Rule 18 -of Central Excise Rules 2002 At.the time of removal of goods, the
assessable value is Rs.91564 (i.e. 675 VJais X Rs.135.65 (rate per v;al) = Rs.91564/-.
,_he said goods: ha:; been exported Vlde shtppmg bill no 5393537 GL 13.09.2011.
____Copy of proof of export s enciosed as Annexure4 However, at the time of
. r—ShimeRL, the FOB va}ue of goods ES Rs 102 250/—' i.e..more than assessab]n value

1§1bfe_pﬂ ARE-1

sble value as
only, which

- these r s;on'rappllcat;ans agams’ﬂhe same Orcier: i Appeai on the gréunds stated :
An para (4} above. - : _ i



5/485/13,185/654/13, 195/470/13, 195/483/13, 195/665/13,
1-707/13, 185/779/13, 195/855/13, 195/872/13, 195/958/13

Order No. 87-102/2015-CX dt 29.08.2015

8. The applicant has contended that both the above. said notifications has
approval of Parliament and therefore they are at liberty to avail any notification
which ever they find beneficial to them. Therefore they have claimed themselves to
be eligible to rebate of duty paid on export goods @10% in terms of Notification No.
2/08-CE dated 1.03.08 as amended.

8.1 It is observed that Central Government issued Notification No. 2/08-CE dated
01.03.08 which has an effect of reduction in general rate of Central Excise Duty on
various products from 16% to 14%. Thereafter, this notification was amended by
Notification No. 58/08-CE dated 07.12.08 reducing the.said general rate from 14%
to 10%. Vide Notification No. 4/09-CE dated 242.09, said Notification 2/08-CE was
further amended to reduce the general rate of duty from 10% to 8%. Finally the
Notification No. 2/08-CE was amended by Notification No. 6/10-CE dated 27.02.10 to
enhance the said general rate of duty from 8% to 10%. Pharmaceutical drugs and
medicines falling under Chapter 30 of First Schedule to Central Excise Tariff Act,

1985 covered under serial entry No. 21 of table to Notification No. 2/08 -CE dated '

01.03.08 as amended, attracted general tariff rate of duty @10%. At the same
time the ‘Notification No. 4/06-CE dated 01.03.06 providing for effective Nil rate of
duty was amended vide Notification No. 4/08-CE dated 01. 03._08_by inserting Sr. No.
62A, 62B, 62C, 62D & 62E for CETH 3001, 3003, 3004, 3005 & 3006(except 3006.60
& 3006.92) prescribing effective rate of duty @8%. ‘Even in Joint Secretary (TRU)
DO Letter No. 334/1/2008-TRU dated 29.02.08, it was clearly stated that the excise
duty on drugs and pharmaceutica! products fa!!mg under. Central Excise Tariff

Headings (CETH) No. 3001, 3003, 3004, 3005 & 3006 (except 3006.60 and 3006.92)

‘has been reduced from 16% to 8% and thus general ef‘ectlve rate for all goods of
Chapter 30 is now 8%. Thereafter; said Notifi catfon No. 4/06-CE was amended vide
Notification No. 58/08-CE dated 7.12.08. where ‘under effectrve rate of du’cy was
reduced to 4%. The Notsﬂca’czon No. 4/06—CE was further amended vide Notification
No. 4/11-CE dated 01.03.2011 and effectlve rate of duty was enhanced to 5% whrch
‘was prevalent during the pertod when said exports were made

8.2 The Joint Secretary (TRU) CBEC in his D.O. Letter DOF No. 334/1/2008-TRU
dated 29.02.08 explained the changes made in excise and customs duties through
Finance Bill, 2008 introduced in Lok Sabha on 25.02.08. In para 1, 2 & 3, he

informed as under :-

g Central Excise
2. General Cenvat Rate: (Notification No. 2/2008-CE)

2.1 The genieral rate of excise duty (CENVAT) has been reduced from 16% to 14%. This
reduction applies fo all goods that hitherto attracted this gensral rate of 16%. I some cases, a
deeper reduction has been made, the details of which are indicated i the subsequent paragraphs.
These changes have been carried out by notification. The other ad volorem rates of 24%, 12% and

8% have bee retained.
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2.2 Since the reduction in the general rate has been carried out by notification, the possibility of
the same praducf 7 iterm being covered by more than one notification cannot. be ruled, In such a
situation, the rate beneti cial to the assessee Wou/d have to be exfended iF he fu/f/s the attendarnt

) cona?ffons of thﬂ exemprfon ; - :

! 3‘,' Druas and Pharmaceuﬁca/s

S Excise dufy on drugs and pharmaceuncafs fa/lfng under rleadmg Nas 3001 3003 (expori’ '_ e
:‘Menfhol cystals), 3{)04 3005 and 3006 (e,\cept 3006 60. and 3006 9.2 00) has been reduced from -
s =_‘:-15 % to 5% Thu the generaf eﬁﬁct/ve rafe fo i 'goods of Chapter 30 I.S' now F 8%. | However certain

e :__Th:s prcposed reductlon ; ._generai tarrf‘ rate cenvat duty was. carrted out '\nde'f'
notﬂ'” cation no. 2/2008 CE dated 1.03.08. : =



F.No. 195/485/13,1
195"/"1 707/13,1

135/872/13, 1
Qrder No. 87-102/2015-CX dt 29.

Further, the Hon'ble Finance Minister in his speech while presenting the Union
Budget for 2009-10 in the Parliament stated that:

“PART B
PROPOSALS TAX

116. Honble Members are aware that the Government announced a series of fiscal
stimulus packages, one of the key elements of which was the sharp reduction in the ad
valorem rates of Central Excise Duty for 'noh-petro]eum products by 4 percentage points
across the board on 7™ of December, 2008 and by another 2 percentage points in the mean

Cenvat rate on the 24" February, 20009.

120. With - -- further convergence of central excise duty rates to a mean rate -
currently 8 per cent. I have reviewed the list of items currently attracting the rate of 4 per
cent, the only rate below the mean rate. There is a case for enhanc’:‘hg the rate on many
items appearing in thlS list to 8 per cent, which. I propose to do, with the following major
exceptions: food ltems and drugs, pharmaceutrcais and medical equment .Some of the
other items on wh!ch I propose to retain the rate of 4 per cent are ... paper, paperboard &
their artlcies items of mass consumptlon such as pressura Cookers, cheaper electric bulbs,
low priced footwear, water filers / purrﬁers CFL etc.: power driven Dumps for handii ling water

-~ and paraxylene.”

Further, the Hon'ble Fmance Minister in his speech Whl?e presentlng the Unlon
Budget for 2010-11In the Parliament Stated | tnat

_“PART - B ,
INDIRECT TAXES

142, Unlike the time I presented the last Budget symptoms of economsc recovery are
more widespread and clear-cut now. The three fi scal stimulus packages that the Government
introduced -in qwck succession have helped ‘the process of recovery . 5|gnfﬂcadtly The
mprovement in_our economic performance encourages a course of fiscal correc:tron even as
the global suuatron warrants caution. Therefore 1 propose to partially roil back the rate
reduction in Central ‘Excise Duties and ennance the standard rate on all nen-petroleum

products from 8 per cent to 10 per cent ad valorem. —

From above, it is qdi’te clear that Notlﬁcation No. 2/08-CE dated 1.3.08(14%)
and subsequent amending Notification No. 58/08-CE dated 7.12.08 (10%), 4/05-CE
dated 24.02.09(8%) and 6/10-CE dated 27.02. 10(10%, were lssued to reduce / alter

the general tariff rate of duty.

8.4 Government observes that the instructions issued by CBEC regarding
assessment of export goods are quite relevant to decide the issue involved in these
cases. The instructions contained in para 4.1 of Part-1 of Chapter 8 of CBEC Excise

9



F.No. 195/485/13,195/654/13, 195/470/13, 195/483/13, 195/665/13,
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Order No. 87-102/2015-CX dt 25.09.2015

Manual on Supplementary Instructions may be perused which are extracted as
under :

Mt Se‘a/ffifg of goods and examination at ,b/ace of df'spafch

4 1 The exporter is requrred to prepare five copies of appﬁcaffon in the Form
: ARE 1 as per format specf ed in i‘f)e Annexure 1 4 fo Naffﬁcaffon Na i 9/2004—Centra/ Excise (NT)

S Taﬂﬁ‘ Act 1 985 read With any exempffon naf!ﬁcaffon

W dafe(f 6.9. 2004(5@5' Part 7). 7776 goods sha/f’ be assessed fo duty in tﬁe same manner as the
% goods for fhome consumpffon The classif cation and rate of a’uzy shou/d be in terms of Central Excise -
£or: Centra/ Excise Ru/es 2002 The value
- shall be the "fransacﬂon value and should confo tion 4 or sect/on 44, as the case may be, of
. the Cenfra! Exase Acf of 944, If s C/anf ed that fhis valti maybe [ess fhan equa/ to or more than the
o rmE va/ue indfﬁl‘ed 5y y fhe exporter on the Shppmg Bf// “ % :

' _ '_The piam readingi_ of sald para, reveals_ that’""-: S export goods shaH be assessed to

2 i_:n exc ess of effectwe rate prescnbed in the Notification No. 4/06 CE dated 01 03 06 b
as amended as stipulated in t" above sald CB:C Instruct;ons :

8. Further, 1t '_IS._ also not;ced that apphcant are c!earmg goods for home :
7 ._'consumptson on payment of duty @ 4% or 5% in terms of Netn“ cation No 4/06 -CE

T30
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as amended. The above said CBEC Instructions state that export goods are to be
assessed in the same manner as the goods for home consumption. So, applicant
has to assess all goods whether cleared for export or home consumption in a same
manner. He cannot assess export goods as higher rate of duty @ 10% and good
cleared for home consumption at lower rate of duty @ 4% or 5%. He has to choose
any one notification and assess all clearance of goods in the same manrer even if
there are two effective rates of duty as per two notifications. In this case, the
situation is different since Notification No. 2/08-CE as amended prescribed duty at
General Tariff rate of 10% whereas effective rate of duty is 4% or 5% vide
Notification No. 4/06-CE as amended. Even the Joint Secretary (TRU) CBEC D.O.
Letter dated 29.02.08 stipulated that rate of duty beneficial t¢ assessee have to be
extended. The said letter has not allowed payment of duty under both notifications.
Assessee could have opted for one notification for all clearance even if it is
consu:iered as case of app!lcabllzty of two notlfcatlons

86 ' Govemment notes thaL departmental au*horltles are bound by CBEC

Circulars / Instructions and they have to comply with the same. Hon’ble Supreme
Court has held in the case Paper Products Ltd. vs. CCE 1999 (112) ELT 765 (8C) that
circulars issued by CBEC are binding on departmental authorities, they cannot take a
contrary stand and department cannot repudiate a circular issued by Board on the

basis-that it was mconsnstent with the statutory provision. Hon'ble Apex has further

held that department’s actions have to be consistent with the crcu!ars conszs ency
and diSClplme are of far greater importance than winning or losing court

————proceedings—In-view of Smdj_,rrc;ple?,ard by-Hon'ble-Supreme Court;-Government

upholds thé apefi'cab'ility of above sald CBEC Instructlons in this case.

8.7. Apphcant has relzed upon number of case laws to the. pmposmon that it was
Upto the assessee to choose a notification which is most benefi cnal to him.
Government notes that in the cases cited namely CCE Baroda vs. India Petro
Chemicals and HCL Ltd. vs. CC New Delhi, Hon'ble Supreme Court has categorically
held that when two notmcatxons co—ex;t simultaneously, then assessee has the
option to choose any one of the notifi ications beneficial to him. Apex court has not

stated that assessee can avail both the notifications simultaneously. Whereas in the

instant case "applicant has not chosen one notification for all the clearance but
decided to avail benefit of both the notification. The apparent motive of clearing
export goods at higher rate of duty @10% and goods for home consumption at 4%
is to encash the accumulated cenvat credit. In terms of above said judgements also,
the applicant is required to choose one notification whereas he has acted otherwise.

8.8  Moreover, the said judgements are not in the context of sanctioning of rebate

claims in terms of Rule 18 of Central Excise Rules, 2002 read with Notification No.

19/04-CE(NT) dated 6.09.04 of the duty paid either at general tariff rate or at the

effective rate. The cited case laws mainly relate to admissibility of exemgtion
11
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notification benefit in case of dispute of classification / eligibility of claimant. None of
the said judgemeht are on the issue of sanctioning rebate of duty paid on exported
goods. Hon'ble Supreme Court in paras 10 & 11 of the judgement in case of Escorts
Ltd. vs. CCE Delhi- II 2004 (173) ELT 113 (SC) observed that crrcumstantlal flexibility,
one additsonal or dsfferent fact may make a World of dtTference between conclusion
of two cases stposal of two cases by blmdly placmg relxance on a dec1sson, not

7 _ p; oper Th&foliowrngwords of- Lord Bennrngr ;nfthe matter—o;—applymg precedents hav -
become IOCUS dass;cus

’?_'-‘ach case depends on its own facts anc
another is nof enough because even a smg/e 5!gn1f' cant deia/f may alter the entfre aspecf jn
o’eczdfng such cases. One sho.J/d avoid fempi'at/on fc decrde cases by matchfng the Co/our
of one aase aga/nst iﬁe coiour ofanoﬁer ; e ok e

3 ef 1 7 2000 the concept ansactlon value was- mtroduced for alfuatlon of

~ goods. under Central Excise Act and therefore Saic _r{_:utar lssued }pnor to the

: mtroductlon of transactlon value concept cannot be: stnctly appl;ed after 1.07. 2000
As per oara 3(b)(li) of Notn" cation No 19/04- CE(N“D dated 6. 09 04, the rebate

12




sanctioning authority has to satisfy himself that rebate claim is in order before
sanctioning the same. If the claim is in order he shall sanction the rebate either in

whole or in part. The said para 3(b)(ii) is reproduced below :

35} Presenf’atfan of claim for rebate to Central Excise -

175 T S SRR

(i) The Assistant Commissioner of Central Excise or the Deputy Commissioner of Central
Excise having jurisdiction over the factory of manufacture or warefiouse or, &s the case may be
Meritime Commissioner of Cerriral Excise shall compare the duplicate copy of application received
from the officer of customs with the original copy received from the exporter and with the trjplicate
copy received from the Central Excdise Officer and if satisfied that the claim is in order, he shall
sanction the rebate either in whoie or in part.” &

The said provisicns of this notification clearly stipulate that after examining the
rebate claim, the rebate sanctioning authority will sanction the claim in whole or part
as the case may be depending on facts of the case. Government notes that said
notiﬁcaﬁon-'issued under Rule 18 of Central Excise Rules, 2002, prescribes the
conditions, limitations and procedure to ‘be following for claiming as well as
sanctioning rebate claims of duty. pasd on exported goods. The satisfaction of rebate
sarzctlomng authority requires that rebate claim as per ‘the re}evc:n’ﬁ statutory
provisions is in order. He does not have the mandate to sanction claim of obwously
excess paid duty and then initiate proceeding for recovery of the erroneously paid
rebate claim. Therefore; the circular of 2000-as relied upon cannot supersede the

provisions of Notification No. 19/04 CE(NT)

_8.9.2._Government notes_ that said issue of the same qQ,D_hCaﬂL lS alrea(iy decided

vide Government of India Revision Order No. 1318 — 1329/13-CX dated 15.10.2013
wherein it was held that rebate claim was admissible to the extent of duty payable at
effective rate of duty @ 4% or 5% as the case may be and not of duty paid at the
tariff rate of duty. The ratio of said decision'is- squarely applicable. to 'thﬁesé cases.

8, In view of position expiamed in foregomg pare, Government fi nds that there
is no merit in the contentions of applicants that they are eligible to claim rebate of
duty paid @10% i.e. General Tariff Rate of Duty ignoring the effect;ve rate of duty
@ 4% or 5% in terms of exemption Notif cation No. 4/06-CE dated 01.03.06 as

mended. As such Government is of con51dered view that rebate is acmuss;b!e only
to the extent of duty paid at the effective rate of duty i.e. 4% or 5% in terms of
Notification No. 4/06-CE dated 1.03.06 as amended, as applicable on the relevant
date on the transaction value of exported goods determined under section 4 of

Central Excise Act, 1944.

10.  Government further notes that as regard to valuation issue i.e. whether
rebate is admissible on CIF or FOB value, applicant placed reliance upon by GOI
Order No.1568-1595/2012-CX dated 14.11.2012 in their own case wherein the said
issue is not discussed. However, Government finds that in catena of its judgments,
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as in Order No0.271/2005-CX dated 25.07.2005, Order No.34-40/2013-CX dated
15.01.2013, Order N0.97/2014-CX dated 26.03.2014, Order No.1744/2012-CX dated
10.12.2012, Order No.1152-1339/2012-CX dated 21.09.2012, Government has
already examined at iength and settled the issue by holdmg that rebate is admissible
only upto duty patd/payabie on transaction value; that tranSactlon -value should
; ‘_conform to value as decided under Section 2 of the. Central Excise Act, 1944 that in

"'no case the transactlon vaiue can be CIF Iue, that duty 'can_be ipald at the most

_'“—__,-_fproper'authorzty ner fhey have' produced any permlss;on grantmg exten51on of time
o himit from competent authorlty ts]i date. Tt as a settfed issue that benef"t under a

‘-'conditlonaf notifi cation ‘cannot be- extended in case of non fulf Iment of conditions
14
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and/or non-compliance of procedure prescribed therein as held by the Apex Court in
case of Government of India Vs Indian Tobacco Association 2005(187)ELT 162 (SC);
Union of India Vs Dharmendra Textiles Processors 2008 (231)ELT 3 (SC). The non-
compliance of a substantive condition of Notification cannot be treated as a
procedural lapse to be condoned. Government is further guided by the principle laid
down by the Apex Court in the cases of M/s ITC Ltd. vs. CCE 2004 (171) ELT 433
(5C) and M/s Paper Products Ltd. vs CCE 1999 (12) ELT 765 (SC) that strict and plain
reading of wording of the statute are to be strictly adhered to and at the same time
statute as clarified in circulars is to be followed religiously. The ruling of Hon'ble
Supreme Court in the case of CCE Chandigarh. vs. Doaba Cooperative Sugar Mills

1998 (37) ELT 478 (SC) has further held that in making claims for refund before the
departmental authority an assessee is bound within four corn=rs of the statute and
the period of limitation prescribed in the Central Excise Act and the Rules framed

thereunder must be adhered to.

14, Government has gone through the case laws cited by the assessee. The case -
cited of Harlson Chemlca!s 2006 (200) ELT 171 (GOI) is not applicable to the instant
case becau;e there was genuine reason for not exportmg of .the goods within six
months from the date of clearance from the factory due. to non-receipt of NOC from
the Mims’try of Environment and necessary permrssmn from DGFT New Delhi. But in
this msLant case neither the assessee has prayed for any exten51on of time to the
proper authorlty nor could submit any genuine and proper reasons for non-
exportation of the said goods within stipulated period of six.months. The facts of the
case as cited in 2006 (205) ELT 1093 (GO are also different from the’ present case.

" _'"--.Further in the case of the apphcant ltself ‘Government held rebate as inadmissible on
this count Vzde Revision Order Nox 40/2012 CX dated 16 01, 2012 '

15 In erw of above dlscusswns, Govemment ﬁnds no lnfrml*y in the lmpugned =
orders holding rebate cia;ms as rightly inadmissible on the goods Wh!Ch were
exported beyond six months from date of clearance from the factory

16. G.ovemmerit further observes that in some cases, _the rebate claims were
rejected for non-submission of triplicate copies of ARE-1. As held above in paras 13
& 14, filing of triplicate copy of ARE1 is also a mandatory and statutory requirement
to claim benefit of rebate under Rule 18 ibid read with Notification no. 19/2004-

CE(NT) dated 06.09.2004.

17.  Further with regard to non-submission of triplicate copies of ARE-1, para 8.4
of Part of Chapter 8 of CBEC Excise Manual prescribed the following guidelines:

"8.4 After Satisr’ying himself that the goods cleared for export under the relevant
ARE-1 applications mentioned in the claim were actually exported, as svident from
the original and duplicate copies of ARE-1 duly certified by Customs, and that the
goods are ‘duty-paid’ character as certified in the triplicate copy of ARE-1 received

15
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from the ]Lrasdlcﬂmal Supem'.endem of Gentr“i Excise (Range' Gf'lce), the rsbcu,e
sanalmmg amhon*y will sanction thn rebat

in part or full. In
'or reduct o

se_o: any rEject}on

0 Of ’EL'F* claim, an opportumty sha |'be provxded to the exnorter to expla
and a_rcasmad order shall be iss et
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GOl Order No. 87-102/2015-CX dated 29.09.2015

Copy to:

1. Commissioner of Central Excise, Custom & Service Tax, Raigad, Plot No.I,
Sector 17, Khandeshwar, Navi Mumbai-410206.

2 Commissioner of Central Excise, Mumbai-III, 3 & 4" Floor, Vardaan Trade
Centre,-MIDC Wagle Industrial Estate, Than (West)-400604.

2. The Commissioner of Central Excise (Appeals-1II), Mumbai-III Zone, 57 floor,
CGO Complex, CBD Belapur, Navi Mumbai — 400 614.

A The Deputy Commissioner of Central Excise (Rebate), Mumbai-IIL.

5. The Deputy - Commissioner of Central Excise (Rebate), Raigad
Commissionerate, Ground Floor, Plot No.1, Sector 17, Khandeshwar, Navi
Mumbai-410206.

6. Guard Fne

\_Z— PA to JS(RA)

—Spare CoDY. . '

ATTESTED
A7

4

(B.P.Sharma)
osD (Revas:on Apphcst]om
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