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ORDER

This revision application is filed by M/S Kriti Nutrients Ltd, Dewas (M.P)(herein
after referred as applicant) against the Order-In-Appeal No. IND/CEX/000/
APP/130/12 dated 27.04.2012 passed by the Commissioner of Customs & Central
Excise (Appeals), Indore with respect to Order-In-Original No. R/69/2011-

——12/Rebate/AC-dated 16.08.2011, passed by the Assistant Commissioner, Customs,

Central Excise & Service Tax, Ujjain.

2. Brief facts of the case are that the applicant is engaged in the manufacture
and export of vegetable oil and by products thereof falling under Chapter Heading
No. 15 of the schedule to the Central Excise Tariff Act, 1985.

24 The applicant had filed a rebate claim for Rs. 4 ,88,381/- before the Assistant
Comm:ssroner of Central Excise, Ujjain for the Excise Duty paid on Hexane used in
the manufacture of finished goods and conseguently exported the same in terms of
Rule 18 of Central Excise Rules, 2002.

2.2 The Assistant Commissioner vide the impugned Order-In-Original rejected
the rebate dalm of Rs.4,88,381/- in respect of duty paid on Hexane used in the
manufacture of D.0.C. exported being improper due to non observation of condition
No.1&2 of_ Notrf ication No. 21/2004-CE(NT) dated 06. 09 2004, T_he_ applicant have
not filed the-declératien at the time of export in question. Consequently, the input-
output norms were not approved by the jurisdiction Assistant Commissioner.

5 Bei_ng'ag'gri'eved by the impugned Order-In-Original, the Applicant filed an
appeal before the Commissioner (Appeals), who rejected the same vide Order-In-
Appeal No. IN’D/CEX/OOO/APP/BO/lZ dated 27.04.2012. The Commissioner
(Appeals) on passing the order has observed that the applicant has failed to comply
with both the conditions i.e. No. 1 & 2 Iaid down under -Notification no. 21/2004-
CE(NT) dated 06.09.2004.

4. Thus, the applicant filed this revision application under Section 35 EE of
Central Excise Act, 1944 before the Central Government on the following grounds:

4.1 Thatthe Order rejecting the claim of Rs. 4,88,381/- and not granting interest
thereof is illegal, arbitrary, bad in law , and therefore deserves to be quashed.

4.2 That the applicant has duly complied with the conditions of Rules and
Notification and therefore, the claim of the applicant deserves to be sanctioned.

43 That the Commissioner (Appeals) has disallowed the claim on wrong
interpretation of exemption Notification No. 21/2004-CE dated 06.09.2004.
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4.4  That the Rules and Notifications have to be read as a whole and no word can
be added or substituted in the language of the said Rules and Notifications. Thus,
the demand of declaration of Input Output Norms for granting rebate claim is illegal
and bad in law, as they are already published in EXIM POLICY at Entry No. E 42, by
the Government.

45 That the applicant is regularly procuring Hexane without payment of duty and
obtained Annexure 45 from the department. There while by obtaining Annexure 45
applicants have declared Input Output Ratio. Therefore, it is wrong to say that
applicants have not used Input Output Ratio.

46 That the adjudicating authority has passed the order after getting the
verification report from the Range Superintendent, Dewas who has certified that the
applicants have complied with all the conditions of getting the refund against this
certification there is nothing admitted by the department, therefore the contention
of the department is baseless.

4.7. That the applitant has submitted the original documents for verification with
the department and the range office have verified claim. Thus, it is clear that the
applicants are entitled for the refund and the same is not liable to be rejected.

5. . AShow Cause Notice was also issued to therResporndent Department who in
the cross objections have submitted as under:-

5.1 That the Rule 18 of Central Excise Rules, 2002 provides that where any goods
are exported, the Central Government may, by Notification, grant rebate of duty
paid on such excisable goods or duty paid on material used in manufacture or
processing of such goods and the rebate shall be subject to such condition or
limitation, if any and fulfillment of such procedure, as may be specified in the
Notification. The applicant purchased ‘Hexene'(inputs) and filed rebate claim in
respect of Cenvat Credit involved in the Hexene used in the export of De-oiled
Cake(DOC) of Rs. 4,88,381/-. That the basic condition (1) of the Notification No.
21/2004-CE(NT) dated 06.09.2004 is to file input output ratio and to get it approved
from the competent authority but applicant failed to fulfil conditions laid down in the
notification is mandatory. The applicant failed to follow the prescribed procedure by
not filing Input-Output ratio declaration, manufacturing deciaration and non filing of
the same cannot be treated as minor technical lapse. That the appellate authority in
para 5.3 of his order has clearly mentioned that the decisions relied upon by the
applicant are not applicable as the facts and circumstances of the quoted cases

differ from that of the applicant’s case. The respondent has relied upon the following
case laws:-

« Hemraj Gordhandas Vs HH Dave, 1978(2)ELT (3350)(SC)
. Tisco Vs State of Jharkhand {AIR 2005 SC 2871}
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5.2, That the applicant failed to follow the procedure before availment of any
benefits.

5.3. That the Commissioner (Appeals) has rightly passed the order and the
contention of the applicant is not acceptable.

6. - Personal hearingiin the'captieﬁed 'case was held on 13;0.;7.2_015 wnerein Sh.

Ashutosh Upadhaya, Advocate appeared on behalf of the appellant and reiterated
the gr rounds of appeal and further relied on Government of Indza s Order 194/09-CX
dated 27.07.2009 and Hon'ble Madras ngh Court order in case of TabietE, India Ltd
2010.(259) EL'T 0191 (Mad). He also stated that as export is not in drspu’ce minor
proceotna! {apse should not CO'TIe in the ! way of grant of rebate e

Tein: Government has carefuliy gone through the relevant case records and
perused the lmpugned Order—m Ortgma! and Order—m-Appeai :
"b':rves that l_n 'the case under

8 . O” Defusal of records Gove S

| fdtmh

said Notzf‘ catzon Fu! szent of the condrtnons [a:d down n_ the not1fr:atzon is
mandatory In the case of apphcant they have ot _ompued Wlth condmons and
provrsron of Notzt‘ Cathl’l No. 21/2004- CE (NT) dated 6/09/2004

10.[ uovernmena notes that in the presen*' case, 1t ls an undrsputed fact that the

18 for mput: used in manufacture of goods for the purpose of export but falied to-

fulfill the conditions -and did not follow the prescr;bed_procedure. They did not
comply with the provisions of Notification No.21/2004- CE(NT) dated 06.09.2004
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under Rule 18 ibid and failed to submit disclaimer certificate issued by the Merchant
Exporter in original and Input Output Ratio with respect of the export product.

11, 1In reference to the above, Government first proceeds to examine the
conditions stated to be not fulfilled as laid down under Notification No. 21/2004-

CE(NT) dated 06.09.2004.

11.1. Government observes that export of goods under claim for rebate on inputs
used in manufacture of export goods is governed by Rule 18 of Central Excise Rules,
2002 and Notification No.21/2004-CE(NT) dated 06.09.2004 read with Chapter 8 of
CBEC’s Central Excise Manual and finds that first condition laid down s that of
filing of declaration which states that the manufacturer or processorﬂ'éhal! file a
declaration with the Assistant Commissioner of Central Excise or the Deputy
Commissioner of Central Excise having jurisdiction over the factory of manufacture,
describing the finished goods proposed to be manufactured or processed along with
their rate of duty leviable and manufacturing/processing formula with particular
reference to quantity or proportion in which the materials are actually used as well
as the quality. The declaration shall also contain the tariff classification, rate of duty
paid or payable on the materials so used, both in words and figures, in relation to
the finished goods to be exported. In the instant case the applicant failed to file any
such declaration. Government observes that as per the Notification No. 21/2004-
CE(NT) read with Chapter 8 of CBEC's Excise Manual of Supplementary Instructions,
a manufacturer intending to claim input rebate should file a declaration with the
jurisdictional Deputy/Assistant Commissioner of Central Excise for manufacture or
processing and export of finished goods. In the instant case, the applicant failed to
file any such declaration. Further applicant has contended that demand for
declaration of input-output norms for granting rebate is illegal and bad in law as the
SION Norms are notified in EXIM Policy. In this regard, it is observed that as per
procedure laid down in Notification No. 21/2004-CE(NT) dated 06.09.2004 there is
requirement of filing declaration and verification/approval of input-output norms.
Therefore, it is wrong to claim on the part of applicant that demand of such
declaration is illegal. The CBEC Excise Manual of Supplementary Instructions part-V
para 3.2 of Chapter 8 simply states that for the sake of convenience and
transparency input and output norms notified under EXIM Policy may be accepted.
This provision cannot be claimed to do away with the provisions of Notification No.
21/2004-CE(NT). The applicant cannot claim the input rebate as a matter of right
when he has failed to follow the provisions  of Notification No. 21/2004-CE(NT)
without giving any valid reasons for such lapses. In this case applicant has not
admitted the occurrence of any unintentional procedural lapse and rather termed the
demand of such declaration as illegal and bad in law.

11.2  Another condition laid down under the above referred Notification is that of
verification of Input-Output Ratio. The Assistant Commissioner of Central Excise or
5
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the Deputy Commissioner of Central Excise shall ver ify the correctness of the ratio of
input and output mentioned in the declaration filed before commencement of export
of such goods, if necessary, by calling for samples of finished goods or by inspecting
such goods in the factory of manufacture or process. If after such verification, the
Assistant Commissioner of Central Excise or the Deputy Comm:ssmner of Central
Excise is satisfied that there is no likelihood of evasion of duty, he may grant

—permission to_the applicant for manufacture or processing and export of finished

goods.

113 Government, therefore, holds that non fulfi lling the statutory conditions laid
down under the impugned Notification and not following the basic procedure of
export as discussed above, cannot be treated as just a minor or technical procedural
lapse for the purpose of availing the benefit of rebate on the impugned goods. As
such there is no force in the plea of the applicant that this lapse should be
consrdered as a procedural lapse of techmcai nature which is condcmable in terms of
case iaws cited by applicant. : ;

'12.  Government notes that nature of above requarements is both a statutory

condition and mandatory in substance for removal of goods for exports under claim
for rebate of duty either on the fi nal goods exported or on the mputs contained

therem

12,1 Itisin thls Spll‘!t and this background that Hon’ble Supreme Court in case of

Sharif-ud- Din, Abdui Gani — (AIR 11980 SC 3403) has observed that dlStInCt]OI’l

between requrred forms and other declaratlons of compu[sory nature and/or s:mple

- technical nature is to be Judrcaously done - When non comphance of said

requirement leads to any specific/odd consequences then it would be dlfF cult to
hold that requ:rement as non-mandatory - -

122 - Tiis a settled tssue that beneﬁt under a condltlona! Notlﬂcation cannot be
extended in case of non ~fulfi llment of CO’ldIthﬂS and/or non- comphance of
procedure prescrrbed thereln as he]d by the Apex Court in the case of Government
of India Vs. Indian Tobacco Association 2005 (187) ELT 162 (S.C. ); Union of India
Vs. Dharmendra Textile Processors 2008(231) EL:f3 (S C.). Also it is settled that a
Notification has to be treated as a part of the statute and it should be read along
with the Act as held by in the case of Co[]ecto. of Central Excise Vs. Parle Exports
(P) Ltd — 1988(38) ELT 741 (S. C.) and. Or[ent Weavmg Mills Pvt. Ltd. Vs. Union of
India 1978 (2) ELT J 311 (S.C) (Cons_titutton Bench).

- 12.3. Government notes that the applicant relied “on the various judgments

regarding procedural relaxation on technical gro'und_s‘ The point which needs to be
emphasized is that when the applicant seeks rebate under Notification No. 21/2004-
NT dated 06.09.2004, which prescribes compliance of certain conditions, the same
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cannot be ignored. While claiming the rebate under such Notification No.21/2004-NT
dated 06.09.2004 the applicant should have ensured strict compliance of the
conditions attached to the Notification - No.21/2004-NT dated 06.09.2004.
Government place reliance on the Judgment in the case of MIHIR TEXTILES LTD.
Versus COLLECTOR OF CUSTOMS, BOMBAY, 1997 (92) ELT 9 (S.C.) wherein it is
held that:

" concessional relief of duty which is made dependent on the satisfaction o certain
conditions cannot be granted without compliance of stich conditions. No matter even
Fthe conditions are only directory. ”

13. Further, Government finds that there is no provisions under Rule 18 of
Central Excise Rules 2002 for condonation of non-coirziiance with the conditions
and procedure laid down in the Notification allowing rebate under said rule. In view
of the above discussions, Government finds that the applicant failed to fulfill the
above mandatory condition of the said provisions and the condition being mandatory
the same is required to be followed by the applicant particularly when the applicant
is the beneficiary in the claim of rebate.

14.  Further the Government observes that the issue at hand already stands
settled by the Revisionary Authority in the identical case of the applicant vide Order
No. 887/2012-CX dated 13.08.2012 and nothing is placed on record to show that the
order has been stayed or set aside by a Higher Court or Authority. The decisions
cited by the applicant do not help in the subject case in as much as the ratio laid
down in the said judgments does not apply to the facts of the present case.

15. In view of the above, Government finds no infirmity in the Order of the
Commissioner (Appeals) and hence upholds the same.

16. The revision application is therefore rejected being devoid of merit.

17. So, ordered.

—

( RIMJHIM PRASAD )
Joint Secretary to the Government of India

M/s Kriti Nutrients Ltd.,

Industrial Area-IIL No. 3,

A.B. Road, Dewas /?
(

Madhya Pradesh. ¢
Attestecz—
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GOI ORDER NO. 85/2015-CX DATED 21.09.2015

2 The Commissioner (Appeals), Customs, Central Exase & Service Tax 4,
Indralok Colony, Keshar Bagh Road, Indore—452009

3. o Mr: Ashutosh: Upadhyay, Advocate 4 szhan Coiony, 567 MG Road,
Opposrte High Court, Near Ra]am Buﬂdlng, Indore (MP).

4 The Assistant Commissior_ler of Central Exqi_se, .29, -Bharatp_ijri, Ujjain-456010.
o .t_Q.JS (Revision Appl_ica:tiori). e
6.  Guard File.
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