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Order No. 81/2015-CX dated 17.05.2015 of the Government of India, passed by

Ms Rimjhim Prasad, Joint Secretary to the Government of India, under Section 35 EE of
the Central Excise Act, 1944.

Subject : Revision Application filed, under section 35EE of the
Central Excise Act, 1944 against the Order-in-Appeal
No.P-III/RS/69/2012 dated 13.03.2012 passed by
Commissioner of Central Excise (Appeals-III), Pune.

Applicant : M/s. Spectra Specialities, Pune.

Respondent : Commissioner of Central Excise, Pune — IiL.
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F.No.195/581/12-RA(CX)
Order No.81/2015-CX dt.17.09.2015

ORDER

This revision application is filed by M/s Spectra Specialties, Pune against
Order-in-Appeal No. P-III/RS/69/2012 dated 13.3.12 passed by the Commissioner of
Central Excise (Appeals), Pune-III with respect to Order-In-Original passed by the Deputy
Commissioner of Central Excise, Pune-VI Division.

o Bnef facts of the case are that the applicants are engaged in the manufacture ‘g R

OSSA has filed the rebate claim for an amount of Rs.38,429/- in respect of duty paid on
the goods manufactured and cleared for exports by them under Rule 18 dthe Central
Excise Rules, 2002 read with Section 11 B of the Central Excise Act 1944. The goods have
been exported without payment of duty under UT-1 vide ARE.1s. On verification of the
‘said claim, it was noticed that the applicant had paid the Central Excise duty in June 2011

which is paid after the exports and the said payment is reflected in the ER 1 return for the
month of August-2011. Therefore, a Show Cause Notrce dated 14.11.2011 was issued for
; non—fu!f liment of the conditions of Notification No. 19/2004~CE(NT) dated 06.09.2004
'_and subsequently, rebate was rejected on aforesard ground '

- 3 Being aggrleved by the said Order in- Onglnai apphcant filed appea! before
Commrssroner (Appeals) who rejected the appeal as time barred. Commissioner
(Appeals) held that the ‘appeal was filed after initial st;pu[ated period of 60 days as
provided under Section 35 of the Central Excise Act, 1944 and the applicant failed to offer
sufficient reasons preventang them from fi iling appeal before hrm within sald strpu[ated 60
_days perlod L -

4 Bemg aggrieved by the impugned Order-in- AppeaE the apphcant has ﬂled this
revision application under Section 35 EE of Central Excrse Act, 1544 before Centrai
Government on the fo[]owmg grounds

4.1 Durrng the period of January and February, 2012 there was sEowdown in the
Company Due to labour problem, routine work was hampered and management was
stuck with dealing with labour problems Also, due to contmuous labour problems there
was a pressure for completing the commitments given to customers and the owner and
other staff had to visit the customers, lawyers, job workers etc. The total administrative
staff was involved in the production activit‘ies only. In these circumstances, the applicants
- could not file the appeal within the stipulated time penod Therefore, tie apphcants filed
: application for condonation of delay and also expiamed the situation to the Commrssmner
(Appeals) at the time of personal hearing. Affidavit towards slowdown is also enclosed. In
view of the same, application for condonation of delay should not have been rejected by

the Commissioner- (Appea]s) Reliance is piaced on the following judicial pronouncements -

in his regard:
e S.P Worsted Spinning Mills vs, CCE, Chandigarh-II 2001(127)ELT 577(Tri.);
+ Trend Shoes AV Ltd. vs. CCE, Jaipur 2001(127)ELT606(Tri.-Del)
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4.2  The original authority violated the principal of natural justice in as much as
sufficient opportunity of hearing was not provided to them.

4.3 The applicant submits that as regards the findings of the adjudication authority
that the export should be made after payment of duty which the claimant has not fulfilled
and that the export was undertaken without payment of duty under UT-1, the applicants
wish to submit that the applicants submitted UT-1 on 12%" April 2011 however, no action
was taken on it by the concerned Excise Officer. The applicants exported the goods on
26 April 2011, 29% April 2011 and 1% June 2011 i.e. after submitting UT-1. No action was
taken by the concerned officer on the application. After repetitive follow-up, the
applicants were directed to pay duty along with interest, on the goods exported. As
directed by the <oncerned officer, the applicants paid the duty on the goods exported anc
informed the department on 27 June 2011 and once again requested to accept the UT.
The above mentioned facts clearly establish that the applicant had neither contravened
any excise provision, nor they had intention to evade any government dues. Even though
the delay in accepting UT-1 was not fully due to mistake on the part of the applicants, for
applying for extension of UT-1. In any case, the goods were exported and proof of export
was submitted to the department. Therefore assuming but without admitting, it is
submitted that the delay in applying for extension of UT-1 needs to be treated as a

procedural lapse.

4.4  Ttis further submitted that no duty payment was shown against export in ER 1 as
the duty on the same was paid subsequently after submission of the ER.1. ER.1 s also
showing duty payment of the month June, 2011 in the month of August 2011 and not
mentioning about the export under claim of rebate on the export document is merely a
procedural lapse which was due to the facts explained above. It is further submitted that
delay in payment of duty cannot be a reason for rejection of rebate claim. In series of
decisions, it has been held that substantial benefit cannot be denied for technical lapses.
The applicants wish to state that the fact remains that export has taken place on payment
of duty. The applicants wish to place reliance on decision in the case of Saket Industries
Ltd. 2011 (268) ELT 125 (GOI) wherein it has been held that as regards rebate
specifically, it is now a title law that the procedural infraction of Notifications, Circulars,
etc. are to be condoned if exports have really taken place, and the law is settled now that
substantive benefit cannot be denied for procedural lapses. Procedure has been
prescribed to facilitate verification of substantive requirement. The core aspect or
fundamental requirement for rebate is its manufacture and subsequent export. As long as
this requirement is met other procedural deviations can be condoned.

5. Personal hearing was scheduled in this case on 8.4.15 & 13.5.15. Nobody attended
the hearing. The applicant vide their letter dated 20.4.15 &5.5.15 requested to decide the

case on merit. Nobody attended hearing on behalf of the department.
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6. Government has carefully gone through the relevant case records available in case
file, oral & written submissions and perused the impugned Order-in-Original and
Order-in-Appeal.

7. Government observes that the rebate claim was rejected by the original authority
on the ground that the payment of duty was done subsequent to export of goods and as

_such condition of the Notification No. 19/2004__C__E (NT) dated 06.09.2004 has been

violated. Commissioner (Appeals) rejected the appeal as time barred as the appeai was
filed after initial stipulated 60 days period and suffi cient material ]ustify:ng reason for
filing appeal beyond stipulated period has not been prowded Now, the applicant
has filed this Revisior: Application on grounds mentioned in para 4 above.

8. Government notes that the time hmst of fi lmg appeal before Commis.siooer
(Appeals) has been provsded under Sectlon 35 of Central Exc1se Act 1944 The said
Section 35 reads as under

'_( T7) . Anyperson eggneved by any decrsron or order ,nassed under this Acf bya Centra/ Excise
Officer, lower in rank thana ( Principal Commissioner of Central Excise or Commrssroner of G entral
Exase), may appeal to the [Commissioner of Central Excise (Appeais)] [] hereefter in this Chapter
referred to as the Commissioner (Appeals) )] [within 51)(1)/ o’ays ] from the a‘af:e of the date of the
communication to him of such decision or order

[Prawded that the Commrsszoner Mppeals) may, if he is satisfied fhaf the appe!/ant was
prevented by sufficient cause from presenfmg ‘the appeal within the aforesaid penod of sixty
days, allow it to be presenfed Wii'hln a ﬁ_frther perfod of th/n‘y days Ton

e, ] The Comm:ss;oner@ppee/s) may, if. suﬁ‘" cient cause is shown at any stage of hearing of an
appeal, grant time, from time to time, to the parf/es oran /4 of them and agjourn the hearing of
the appea/ for reasons to be recorded in Wr/tfng

Prowded that no such aq’;ournmenf sha// be granted more than three ﬂmes toa party
during hearlng ef the appea/ oy = _ S

(1) Everj/ appea/ under this sea‘/on sha// be in the prescr/bed form and she/ be verff ed in the
prescribed manner. = S

8.1 From the perusai of above said. provrs;on it is clear that the appeal is initially
required to be filed within initial stipulated 60 days. A further per:od of 30 days beyond
initial 60 days period has been provided subject to the condition that the sufficient cause
has been shown to the satisfaction of the Commissioner (Appeais) that the applicant has
been prevented from filing the appeal wrthin aforesaid 60 period.

oy Govemment notes that in this case, the apphcant has mereiy cited the reason of
" labour unrest during the period 02.02.2012 to 14.02.2012 as reason for delay, however,
they could not substantiate with any material evidence that there was a strike during the
said period. Neither have they given any reason as to why no effort was made to file
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appeal before Commissioner (Appeals) before start of strike especially in view of the
undisputed fact that the appeal was signed on 30.01.2012 and strike is claimed to
have begun only on 02.02.2012. Further, along with papers of Revision Application, the
applicant has also submitted an affidavit dated 28.05.2012 to the effect that there
was labour unrest during the period 20.12.2011 to 28.02.2012 on account of in their
factory. However, on perusal of para 4 of the impugned Order-in-Appeal, it has been
noticed that - the applicant submitted before Commissioner (Appeals) that there was
labour unrest between 02.02.2012 to 14.02.2012. Therefore, there is factual
contradiction in period of unrest mentioned in affidavit dated 28.05.2012 and para 4 of
impugned Order-in-Appeal. The Government hence finds that the applicant could not
provide any substantial  reason to justify the delay in filing of appeal before
Commissioner (Appeals) within a further pcriod of 30 days.

10.  In view of the above discussion, Government finds no reason to intervene with
the impugned Order-in-Appeal and upholds the same.

11.  Revision Application is disposed off in above terms.

12,  So, ordered.

({ RIM3HIM PRASAD )
Joint Secretary to the Governmeant of India

(1)  M/s Spectra Specialities,
Plot No. 3 & 4
Gate No.267/1/1, Pirangut
Tal: Mulshi
Pune — 411 044.

(2)  Mr. Sanjay R. Bhargave,
Plot No.29, Survey No.78/2
3, Khushbu Apartments,
Off. Paud Road, Bhusari Colony (L)
Kothrud
Pune — 411 038.

Attested,

o rereres (a.m,

wer s L. OSD (RA) )
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GOI Order No. 81/2015-CX dated 17.09.2015

Copy to:

1. Commissioner of Central Excise & Customs, Pune - III Commlssmnnrate MCE
House” 41-A, Sassoon Road Pune — 411 001

or Commss_;oner of Central Excise (Appeals) Pune HI Commissvor}»tate “ICE
House”, 41-A, Sassoon Road, Pune 411 6163 iy

20 The Daputy Commissioner of Central Excnse Pune — VI Dwzsxo*n ‘ICE ’-iouse
A41-A, Sassoon Road Pune —411 gal : -

PA to JS (RA).
5. Guard File. :

6. Spare Copy; =
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