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Order No. 79-80/2015-CX dated 16.09.2015 of the Government of India,
passed By Smt. RIMJHIM PRASAD Joint Secretary to the Government of India, under
Section 35 EE of the Central Excise Act, 1944. '

Subject : Revision Application filed under Section 35 EE of the Centrai
Excise Act, 1944 against the Order-in-Appeal No. 140-141/
CE/App!/Chandigarh-1I/2012 dated 28.03.2012 passed by
Commissioner of Central Excise (Appeals), Chandigarh-II

Applicant M/s Modi Industries, Unit-1I, Malerkotla (Punjab)

Respondent : commissioner of Central Excise, Chandigarh-II
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ORDER

This revision application is filed by M/s Modi anustnes (Unit-11), Malerkotla,
Punjab (herezna‘ter referred to as Applicant) against the Order—In Appeal No. 140-
141/CE/App]/Chandigarh II/2012 dated 28.03.2012 passed. by Commissmner of
Central Exc;se (Appea Is), Chandigarh-II with = respect - to Order -in- -Originall

bate/SNG/469/L291 1*61&&261—27 04 2@L1—passen—?by~the—9eputy Cemmlssmner
Centraf Excrse DlVisron Sangrur

o Bnet facts of the case are that the app[;cant are engaged in the manufacture
-of JVntlng & Pr:ntmg Paper fail:ng under Chapter A8 of the F:rst Sch edule to Central
Excise Tanff Act 1985 and they are e,\por“mg the sa!d goods uader = !a m for. rebate
The apphcant IS a!so avallmg Cenvat Credit on mputs and capttal goods under

Cenvat Cred f}Rules 2004. On 22 02, 2071 1 'rthe appircant filed a claim for -
'-Rs 2 93 106/— for rebate of duty pal on,¢ ooci" g = Auto Spr:ng and Sprmg Leaves

"Appl/Chand garh— ;
Department and se

4 Bemg aggneve : by th' ! gned Order—In-Appea the apphcant filed this
rev1510n apphcatlon under set a 35 EE of Central Excnse Act 1944 before Centrai
Government on the fol‘owmg grounds En at

4.1, That the tmpt.gned crder 1s bad in iaw and centrary to the facts of the case.

4,2 That the depar‘ment fa:led to apprec;ate that after recezpt of-a copy of the
Department’s appeal before Commlssroner (Appea s) the applicant took up the
matter of hldlﬂg of particulars with the merchart exporter and informed him about
the proposed recovery of rebate claim by revenue. That the merchant exporter
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agreed to give the copies of commercial invoices, shipping bill and bill of lading
without hiding the particulars since by that time the export was nearly one and half
year old and it would not affect his business. That the applicant enclosed all the
documents received from the merchant exporter with the written submissions before
Commissioner (Appeals). The Commissioner (Appeals) did not consider these
documents at all. That the only ground taken in the Order-In-Appeal for denying
rebate claim of the applicant is not sustainable.

4.3. That the applicant had filed the rebate claim on the basis of the documents
given to them by-the merchant exporter. That the merchant exporter had blackened
the name of foreign purchaser, address of the purchaser and their transaction
value. That the applicant had enquired from the merchant exporter about hiding
these particulars. That the exporter informed that these particulars are his trade
secret and he will not reveal these particulars to the applicant as the applicant will
come to know about his margin of profit and the name and address of his
customers, which can affect his business. So on the basis of the available
documents and the information mentioned therein, the applicant had filed the rebate
claim which was allowed by the refund sanctioning authority i.e. the Deputy
Commissioner of Central Excise Division, Sangrur after proper scrutiny and
verification and after satisfying himself that the goods had been exported and that
the goods had borne the appropriate duty of excise.
4.4  That Rule 18 of Central Excise Rules, 2002, under which rebate claim has
been filed by the applicant provides that:-
“Where -any - goods -are exported -, the Central Government may, by
noftification, grant rebate of duty paid on such excisable goods or------ and
the rebate shall be subject to such conditions or limitations, if any, and
fulfiliment of such procedure, as may be specified in the notification.”

4.5, That the Commissioner(Appeals) failed to appreciate that the “value” needed
for sanctioning the rebate claim of the applicant is the assessable value of the
applicant and not the transaction value between the merchant exporter and the
foreign buyer. That this “value” is not indicated on the commercial invoice, shipping

bill and bill of lading in any case.

4.6, That the conditions and limitations for claiming rebate are mentioned in
Notification No. 19/2004-CE(NT) dated 06.09.2004 issued under Rule 18'ibid. Part 1
of Chapter 8 of CBEC’s Excise Manual of Supplementary Instructions has elaborated
the procedure of export under rebate. That the chapter contains the provisions
relating to assessable value in case of export under rebate. That the goods exported
should be valued at transaction value as per the provisions of Section 4 of Central
Excise Act, 1944 for the purpose of allowing rebate and it has no link with the FOB
value for allowing of rebate claim. That FOB value is calculated as per Customs
Laws while the assessable value is calculated as per Central Excise Laws. That the
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CBEC has itself accepted that such FOB value can be more than or equal to or less
than the value determined under Section 4 or Section 4A of the Central Excise Act,
1944. That in case of export through merchant exporter, the assessable value of
manufacturer exporter for billing to merchant exporter is to be considered and not
the price charged by the merchant exporter from foreign buyer as it will always be
_on higher side as it will include the margin of prof t of the merchant exporter. That

e hiding of FOB vale of exported- goods -does not | make the- document invalid as-this——

value is not requnred for sanctlonmg of rebate clarm :

9 7: That wzthout prejudice to the appllcant’s contention that the appllcant has
_supphed the FOB value in the documents filed with written submrssmns before
Commiz: ioner(Appeals), the Comm:ssroner(Appeals) failed to apprecnate that: the
rebate cannot be denied only on the ground of non- ava:lablllty of FOB value of
'exported 'goods when such value has no relevance for grantmg of rebate claim, more
so, when the merchant exporter is not wrlllng to dlsclose such value to the appllcant
belng his trade secret That it will be highly un]ustrf“ ed and llloglcal to reJect the
rebate clalm ona ground Wthh has no l1nk With calcuiation of assessable value and
; accordmgiy the rebate claim e : :

48, That the Commrssroner (Appeals) farled to apprec:ate that when itis not in
dlspute that the goods have been exported through merchant exporter by the :
applicant and such goods have borne the appropnate duty of excise, the denial of

rebate claim on such fhmsy ground is certamly bad in law more 50, When lnt;mat[ng
the FOB value is not in the hands of appllcant That thrs ground is no Eonger valid as
the applicant has filed fresh copies of the commerdal invoice of the merchant
'exporter the shlpplng bl[] and the bill of ladmg m whrch no partlculars have been

. htdden That the rebate claim of the appllcant merlts to be allowed

49 That the provrsaons for calculatmg the assessable value are contalned in
Section 4 of Central Excise Act 1944. -That Section 4(1)(a) of Central EXClse Act,
1944 is the relevant prov;sron for valuatxon in the present case. That there is no
'allegatlon of the department about the condltlons laid down under Sectron 4 of
Central Excise Act, 1944 not fulﬁlled by the appllcant That in the present case, the
goods are sold for export and value is determlned accordmgly The appllcant and
the buyer who in this case is the merchant exporter are not related. The price
charged on excisable invoice and also mentioned in ARE-1 is the sole consideration
of sale. That as per the provisions of Section 4 of the Central Excise Act, 1944, the
assessable value is the price charged from the merchant exporter by the applicant
and which is verifiable from the excise invoice of the appllcant and ARE-1 on which
goods were cleared from the factory. That the apphcant has f|led the rebate claim
only in respect of excise duty mentioned on the appllcants'exmse invoice as
calculated on the assessable value determined under Section 4 of the Central Excise
Act, 1944. That when all the particulars for calculation or cross checking the
correctness of the assessable value for granting of rebate claim are already on
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record and there is no dispute about actual export of goods, then there can be no
justification for denying the rebate claim of the applicant.

410 That the Commissioner (Appeals) failed to appreciate that if the revenue still
wants to know the FOB value of goods exported, then the same can be easily
obtained by them from the Customs authorities considering that the applicant have
already given a justified reason for non-disclosure of FOB value by the merchant
exporter. That all the documents, without obliterating any particulars were filed by
the applicant before the Commissioner (Appeals). That the rebate claim of the
applicant ought to have been allowed.

4.11. That the Commissioner (Appeals) failed to appreciate that rebate is allowed
of the duty paid on such excisabre goods i.e. export goods or the duty paid in the
manufacture of exported goodé. That the applicant has cleared the export goods
on payment of duty of excise. That the department is fully aware of the amount of
duty charged by them from the applicant. That the fact of export of goods is not in
dispute. That there can be no justification for denying the rebate claim of the

applicant.

412 That the Central Board of Excise & Customs vide its Circular No. 203/37/96-
CX dated 26.04.96 has clarified that the non-availability of FOB value of goods
exported has no relevance for calculation of assessable value and accordingly the
rebate claim could not have been denied to the applicant on this ground.

4.13. That the Commissioner (Appeals) failed to appreciate that para 8.4. of Part-
of Chapter 8 of CBEC's Excise Manual of Supplementary instructions has clarified
that the rebate sanctioning authority is not required to check the assessabie value
which in any case has been checked or has to be checked by the jurisdictional
central excise authorities. That he has only to verify whether the goods have been
exported and are duty paid. That once it is satisfied that goods have been exported
he is required to sanction the claim on its basis.

4.14 That in the present case the goods have been dispatched for export by the
applicant under self-certification. That as per para 6.2 of Chapter 8 of CBEC's Excise
Manual of Supplementary instructions, the exporter shall submit the triplicate and
quadruplicate copies of ARE 1 from to the Superintendent or Inspector of Central
Excise having jurisdiction over the factory or warehouse within twenty four hours of
removal of goods. g

4.15 That it is provided in the instructions that after verification, the range
authorities will send the triplicate copy of ARE 1 to the officer with whom the rebate
claim is to be filed. That the applicant has submitted the triplicate and quadruplicate
copies of ARE-1 form to their range authorities, who further duly signed these copies
after verification of particulars of assessment and the correctness of the amount of
duty paid or duty payable by the applicant. That the range authorities duly certified
the correctness of assessable value and the amount of duty paid or payable by the
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applicant in the above copy of ARE 1 form. That as per para 3 of CBEC’s circular no.
510/06/2000-CX dated 03.02.2000, the triplicate copy of AR4 is meant for
scrutinizing the correctness of assessment and duty payment which is to be
scrutinized by the jurisdictional range officers and then sent to the rebate
sanctioning authority. That the assessable value and duty payment is 'already
verified by the range authorities in the present case and the rebate sanctioning
authorityis-not | required-to_again verify the same as per above Board- instructions.

That the assessable value and excise duty payment partlcu!ars have a!ready been
verified by the jurisdictional range authorities and there can be no Justlt~ ication for
denymg the rebate claim. .

4.16 That the Commissioner (Appe a!c) falled to apprecuate that the fact of hiding of
name and address of consrgnee by ihe merchant exporter has no relevance for the
sanctionmg of rebate claim when the fact of export of goods is not in dlspute That
in case of c]armrng incentive from DGFT the Mrnlstry of Commerce and Industry vide
its c;rcuiar no. IS/RE 2006/2004—2009 dated :04.09. 2006 has allowed the
defacement of name and address of forergn buyer in the shlpp:ng b:lls ‘while
submitting the same to the offi ces of DGI—‘!’ That in thrs crrcu!ar, the defacement of
FOB value of export was not dlscussed as FOB value is the bals for all the 1ncentwes
from DGFT. That hrdmg the name and address of the consrgnee has no etfect for
allowing of rebate cta:m in the present case, more so - when such disclosure of name _
and acldress of foreign buyer is not in ‘the hands of app!icant as explamed in
precedmg paras. That the rebate clarm cannot be denled to the appl;cant in the
facts and crrcumstances of the present case

5. Persona! heanng scheduled in thrs case on 13 07 15 were attended by Shri
Kamaljeet Szngh Advocate and Shri SanJay Goel, Partner of Moch Industnes on
behaif of the applicant who reiterated the grounds of Revrsron App]rcatton Nobody
attended the hearmg on behalf of the department '

6. Government has carefully gone through the relevant case records available in
case file, oral & written submrssmns and perused the rmpugned Order-in-Originall
and Order~In—AppeaE o e

7. On perusal of records, Government notes that in this case the rebate claim
filed by the apphcant was sanctioned by the Deputy Commissioner, Central Excise
Division, Sangrur. Against the Order-in- Originall dated 27.04.2011, department filed
an appeal alongwith stay application with Commissioner (Appeals ) on the grounds
that the rebate claims have been filed on the strength of defaced
,biackened/tampered statutory documents i.e. commercial invoices, bill of lading and
shipping bills. That the tarnpermg and defacement of the partlculars in invoices,
shipping bills and bill of lading is not permissible as these documents are essential
for claiming the monetary benefit and the defacement by blackening of the
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particulars mentioned in the documents attributes to susceptibility and invalidity,
which was upheld by the Commissioner (Appeals) who set aside the impugned
Order-In-Original. Now the applicant has filed this revision application on the
grounds stated in para 4 above.

8. Government notes that provisions specified in Chapter 8 (8.3) & (8.4) of CBEC
Basic Excise Manual as Supplementary Instructions are applicable in this case,
which reads as under:-

'8.Sanction of claim for rebate by Ceniral Excise

83 The following documents shall be reguired for filing claim of rebate:-

(i) A request on the lefterhead of the exporter containiniy claim of rebate, ARE-1 nos.
dates, corresponding invoice numbers and dates amount of rebate on each ARE-1 and its
calculations.

(i) Original copy of ARE 1.

fii) Invoice issued under Rule 11.

(iv) self-attested copy of shipping bill and

(v) self-attested copy of Bill of Lading

(vi) Disclaimer Certificatefin case where daimant is other than exporter]

8.4. After satisiying himself that the goods dleared for export under the refevant ARE 1
application mentioned in the daim were actually exported, as evident by the original and
duplicate coples of ARE-1 duly-certifisd-by Customs, and that the goods are of duty paid

g

character as certified on the triplicate copy of ARE-1 received from the jurisdictional
Superintenaent of Central Excise (Range Office) the rebate sanctioning authority will sanction
the rebate, in part or full. In case-of any reduction or rejection of the dlaim an opportunity
shall be provided to the exporter to explain the case and a reasoned order shall be issued.”

From the above, Government notes that invoice, shipping bill and bill of lading are
essential documents for claiming rebate. Further, the required details in statutory
forms/documents to be used for above are as per stipulations in respective Central
Excise Rules, 2002, the Customs Act, 1962 and CBEC Manual of Supplementary
Instructions, wherein under specific columns are mentioned to be filled in with true
and factual declarations. Any tampering or defacement by blackening of the
particulars mentioned in the documents thus imparts a character of invalidity.

9. Government observes that the applicant has contended that in case of export
through merchant exporter, the assessable value of manufacturer exporter for billing
to merchant exporter is to be considered and not the price charged by the merchant
exporter from foreign buyer as it will always be on higher side as it will include the
margin of profit of the merchant exporter and that hiding of FOB vale of exported
goods does not make the document invalid as this value is not required for
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~ sanctioning of rebate claim. Government finds that this submission of the applicant
in no way validates the act of tampering or defacing of the documents mentioned in.
the relevant instructions/rules as mandatory documents for ciaimlng rebate.

10. Government notes that due to defacement of the detalls [lke value etc. the
crucial export documents i.e. shippmg bill, commeraal invoice and bill of lading

; ’"*cannorbe correlated with ongrrrallrﬁdectaredfassessable value, thereby raising the———

guestion -as to whether the same goods as cleared from the factory have been
exported and also correlataon to the export pnce and the market price of the goods
is also not possrble - ok

11 Government further notes that ‘when rertaln documents are statutonEy
requrred for the purpose of verifi catlon before sanctlomng any monetary benefit,
then it is the responsibility of the beneficiary. to ensure that the ‘documents contain
all prescribed details and no information is Wrthheld in them. W[thho!dmg-
mformation by defacmg prescnbed partrculars W]ll negate the very purpose and '
renders the documents of no use. Any claim fi led on the basis of such documents
will tantamount to not havmg ﬁled the clatrn properly Wthh can nezther be admitted
nor sanctroned . : :

12, Government notes that the appellate authonty has rehed upon an earlier ;
Order of the Revxsuonary Authonty in the case of M/s JMP Casting Ltd Jalandhar
[2011 (268)ELT 120 (GOI)] wherem |t was held that When due to tampenng of the
value the crucial export documents ie. shrpplng biil commerc:al invoice and bill of
ladmg could not be vern“ ed as. the same could not be co related wrth onglnally
declared/assessed va!ue thereby raising susceptlb!llty regardmg factum of export of
 the exact nature of goods ‘and thus, ab- mitio mval;dates the concerned rebate
docurnents Government fi nds that thls order lS squarely appl:cable to the present
case Where the rebate has been claamed based on tampered/defaced documents '

13, The contentlon of the apphcant that all documents W:thout obliteratlng any
details were subsequently f" led with the Commrssmner (Appeals) and rebate ought to
have been allowed is not tenable at this ]uncture as any claim filed without valid
documents is liable for re]ectton Also it is a case where the appllcant was clearly
aware of the documents that were required to be furnlshed along with the claim but
deliberately furnished tampered and blackened ‘documents. “Government finds no
merit in the contention of the apphcant that Commissioner (Appeals) ought to have
considered the copses without hidlng the particulars It is clearly the responsnbmty of
the applicant to have: taken adequate care in ensunng that valid documents Were
filed at the relevant time.
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14, Government has gone through the pleading of the applicants for condonation
of the above act of omission/commission because the same is of simple procedural
category. However, Government is of the considered opinion as set by the Apex
Court that simple and plain reading of all the applicable statutory provision of law
are mandatory bindings. Government places reliance on the ruling of the Hon'ble
Supreme Court in the case of Collector of Central Excise, Vadodara Vs Dhiren
Chemical Industries 2002 (143)ELT 19 (SC), Paper Products Ltd. Vs Commissioner
of Central Excise 1999(112)ELT 765(SC) and ITC Ltd. Vs CCE 2004 (171)ELT 433
(SC) in which the Apex Court has held that strict and plain readings of the statute
are to be strictly adhered to and all the authorities working under the respective
Central Excise/Customs Acts are to ensure strict applicability of =il the relevant
Notifications/Circulars as issued for the purpose.

15.  Government, therefore, finds legal force and is in conformity with the views of
Commissioner (Appeals) that defacement has rendered the documents based on
which rebate has been claimed invalid and order sanctioning rebate filed on defaced

Jtampered documents is liable to be set aside.

16. In view of above discussions the revision application is thus rejected being
devoid of merit.

17 So, ordered.

)
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(RIMJIHIM PRASAD)

Joint Secretary to the Government of India

M/s Modi Industries,
Unit-II, Industrial Area,
Malerkotla,

Punjab.

(Attested)

(Shaukat Ali)

Under Secretary (RA)
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GOT Order No. 79-80/2015-CX dated 16.09.2015

Copy to:-

1. The Commissioner of '"Eentraf Excxse Chandlgarh II
Commnssmnerate & R Bm!ding, Plot No 19 Sector 17 C Chandlgarh

S e __Co'mmissio'n'ef of '__VCen'traI' -Excis_e _(A['Jpéals),--;' Cha Higarh-II
- Commissionerate, C.R. Building, Plot No. 19, Sector 17-C Charigarh

3 The Deputy Comm{ssuoner of Centrai Exc;se DlV[S]Oﬂ Dhun Pat:aia By
pass Road Zakhml Bm!ding, Sangrur, Punjab

i - Jsj (Revision Aﬁplicaﬁdn)f
5. GuardFle

6. Spare Copy.

et

(Shaukat Ah)

Under Secretaw to the Government of India

mie® FE
Shaukat Al
srrcatan (3 38
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