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ORDER
These revision applications are filed by the applicant M/s Sarita Handa Export
Pvt. Ltd., Gurgaon against orders-in-appeal No. 151-154/BK/RTK/2011 dated
24-04-2011 passed by the Commissioner of Central Excise (Appeals), Delhi-III with
respect to Orders-in-Original ‘passed by the Asstt. Commissioner of Central Excise,
Ot I, Gagoon

2. Bneff‘actsofmecasearematmeapplicantﬁledrebateclalmsofR526099
*R51395,604/- Rs.6,95,929/- and Rs.22,35,667/- under Section 11 B. of the Central

. . Excise Act 1944 Read with Rule 18 of Central Excise Rules,2002 in respect of goods

"f"exportedmmmnd@aaonpaymntofCemsExaseDutypaid through cenvat account
 of service tax. The Adjudicating Authority rejected the above said rebate claims on the
~baasmatmeapmmdmmmmmemvmmwmmmarcmdm
accountofServiceTaxsoastopaydutyofRs26099/- Rsl395604/-R5695929/-
and Rs.22,35,667 respectively on the subject impugned exported goods and hence, the
applicant has not paid the said duty Aocm‘lmgly, vnde |mpugned orders-m-onginal the

origmalauﬂtoutyrejectedmbaﬁdaimofﬁaeapﬂncaﬂt.

3. Being aggneved by the said for order-m-orlgmal applicant ﬁled appeals before
Commcssoner(Apmals),whorejectedmesame ’ ,

4.  Being aggrieved by the impugned orders-in-appeal, the applicant has filed these
. revision applications under Section 35EE of Central Excise Act, 1944 before Central
Government on the following grounds.

41 The observations of the lower authorities that the duty claimed to have been
paid by the applicant was actually not paid, is totally wrong and against the facts. The
fact is that the applicant took the CENVAT credit of service tax paid on certain services
received by them for their business of manufacture and used such CENVAT credit for
paymeMofdqugoodsexportedunderdaunofrebate-ofduw.Thusmeapplicant
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had balance of CENVAT credit of service tax for utilization to pay duty and actually paid
" or debited amount of rebate from the said CENVAT credit. The said CENVAT. credit of
service tax taken by the .applicant cannot be treated as wrong ‘merely: onﬂwe ground
“that separate show cause notices have been issued to deny such cenvat credit availed.
‘The order of lower authorities to term:the CENVAT credit of service tax utilized by the
applicant as inadmissible merely on the basis ‘of the fact that separate show cause
notices have been issued to deny the CENVAT credit of service tax to the applicant are
therefore, unfair, unjust, unreasonable and illegal as it has in a way decided the issue
of admI$IMIIW ‘of CENVAT credit involved m ‘said show cause notices, which are

42 - The matter of denial ofCENVATrtcmed mdersepamteslnw cause
notices are still pending before the Commissioner..of C | Excise Delhi-IlT and thus
are sub judiced and not conclusive. The utilization of CENVAT credit for payment of
duty for export under claim of rebate is al Jubely correct and if tomorrow the said
“credit is conclusively held as inadmissible: then me amouly utiﬁzed by: the applicant can
overe fmmthemabngwith imavest.msthe npt ;
- diity i respect of goods exportid by Jciér: dlaime of rebate. Here; it is relevant to
ooint out: that by now it is clear that the CENVAT. credit of every sesvice used by an
ass&sseefmbbusn&ssachvﬂynsadmdeasCENVATuedﬁaMsudwsemcelsan
- admissible "input’ service- under Rule 2(1) of me CENVAT Credit Rules; 2004 for the
purposeofavaﬂmentofCENVATCredk.The‘mrelymtbe ving decisions
in this regard. - O R
0] ABB Ltd. vs. CCE - (2009) 15 STR 23 (CESTAT 3 member bench)
(i) Coca Cola India Pvt. Ltd. vs. CCE- 2009 (242) EL T 168 (Bom. HCDB). -
(i) CCE vs. Ultratech Cement Ltd. - 2010.(20) STR 577-(Bom.) -
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4.3 The applicant submits that the lower authorities were wrong in holding that the
*‘aﬁplicaht%failed to prove the payment of duty. The applicant has produced the CENVAT
“credit-account with the rebate claim which shows the actual debit of amount of rebate
"“from:the ‘said account. Itlsnotm!ders!arldablewth\ermeappIWare supposed to
~explain the admissibility of CENVAT. credit. of service tax to the appropriate adjudicating
authontyne Commiss:onerin a*matterofseparateshowcausenqt;c&sorbeforeme
iower authorities in this: case where the:matter involved is admnsscblltty of. rebate claim
‘on exported goods-and not the denial: ofCENVATcrednt. Here, it is also relevant to point
- out:that the fact of export of excssab!e goods is not in dispute in this case and is
' established from the relevant documents attached with the rebate clai n. To sum up,
the applicant submits that the lower authorities are not correct in holding'that the
apphcant“cﬁd nm have the- ie@lyientlﬂed AT credit and-have gone beyond the

' 1&-&1~2&}2 mamly relterated
ant party have been issued show
7 ¢ 23-%-2903 and No

7. e ully gone the felevant case record and perused
the impugned order -m—onglnal and order-m-appeal




1 e A 1 LAY i e

F.No. 195/555~558/ 11—RA-CX

8. Government observes that the ‘applicants ‘rebate claims were: rejected by the
original authority on the»gr'ound that thé appliCant were mthaﬂngadmmlbleaedlt
balance in their Cenvat accounts of Semce Tax so as to pay duty in respect of’
Commissioner (Appeals) upheld impugned Ordérs-ln-Onginal. Now, the apphcant has
filed these Revisipn:AppﬁcaﬁonsongroundmentionedinPara (4) abowe.::

e nobcesamngstomershavebeendewedbymemnmmof&nb'al
SA/CC '2012 dated 24-08-2012 and

Govermnettiscfop*mhnif‘mecenvata*editaﬂowedbyme

' ofdutyatmetrmeofimpugned exports me:'ebateifotherwiseadmssible
- has to auowedtomeextentdutyhasbeenpatdfromsuchadmmblecenvatcredut
«paadﬁnmvaltdcenvataedithasmbeworkedoutaﬂermMngnec&ssaw
on of records byuwe onglnal authonty Under such circumstances Government

necessary verification and then, decide the cases afresh keeping in mind said
order dated 24-08-2012 of the Commissioner of Central Excise, Delhi-III.

10. In view of discussions above, Govemmerit sets aside impugned Order-in-Appeal
and remandsthecasesbad<tooriginalauthoritytodeddetheafrwh_asper
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observation made in para (g)-above. A reasonable opportunity of hearing to be
afforded to parties concemned. . |

11.. - Revision applications are be disposed off in.above term..

12.  So, ordered. . .

Jomt Secretary (Revnsmn""Appllcatlon)

__Tfo}[ |
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GOl Order No. _18-¢1 /12-CX dated 28 .01.2013

Copy to:

1. The Commissioner of Central Excise & Customs, Delhi-III, Udyog Vhar, Vanijya
Nikunj, Udyog Minar, Phase-V, Gurgaon, Haryana

2. The Commissioner of Central Excise & Customs (Appeals), Delhi-III, Udyog Vihar,
Vanijya Nikunj, Udyog Minar, Phase-V, Gurgaon, Haryana.

3.  The Asstt. Commissioner of Central Excise, Delhi-III, Udyog Vihar, Vanijya Nikunj,
Udyog Minar, Phase-V, Gurgaon, Haryana.

4. Shri Ram Chander Choudhary, Advocate, 1610, Sector-4, Urban Estate, Gurgaon-
122001

5. Guard File.

65 1035 (RA)

7. Spare Copy -

ATTESTED

5

(B.P. Sharma)






