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GOVERNMENT OF INDIA
MINISTRY OF FINANCE
DEPARTMENT OF REVENUE
(REVISION APPLICATION UNIT)

14, HUDCO VISHALA BLDG., B WING
6 FLOOR, BHIKAJI CAMA PLACE,
NEW DELHI-110 066

Order No. 78/2015-CX dated 11.09.2015 of the Government of India, passed by
Smt. RIMJHIM PRASAD, Joint Secretary to the Government of India, under Section 35
_ _EE of the Central Exgise Act;-1944—— o= - oo e e

Subject . Revision Application filed under Section 35 EE of the Central
Excise Act, 1944 against orders-in-appeal N0.122/2012 (Ahd-
III)/SKS/Comm(A)/Ahd dated 14.09.2012 to passed by the
Commissioner of Central Excise (Appeals)-ILI, Ahmadabad.

Applicant . M/s Velley Velvette Pvt. Ltd.

Respondent . Commissioner of Central Excise, Ahmedabad-II1
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ORDER

This revision application is filed by the applicant M/s Velley Velvette (now
known as Milton Industries Ltd. ),Gu;arat (hereinafter referred to as the Apphcant)'
against Order-in-Appeal No. 122/2012 (Ahd- III)/SKS/Comm(A)/Ahd daaed 14 09 2012
passed by the Commissioner of Central Excise (Appeais} -111, Ahmedabad with respect‘ _
a6 (13 Orderwm‘@r;gmaf NU—18967REF/C EA/LZGH daLed I8—1 fzf}h—passed by thsrAss e
Commlss:oner of Central Exuse, Dmson Gandhmagal, Ahmedabad III 4

s BrteF facts of the case are that the apphcant are'engaged m the manufacnure of

~PVC cioﬁ & produce madm thereof and ava:hng Cenvat Cred;t The arplicant had F ]ed
a claim on 08.07. 2011 for rebate of duty paid for the goods exportf under Sec*ron
118 of Central Exc:se Act;: 1944 read ‘with Rule 18 for Rs. 1, 32 284/— in respec’c of
goods exported on 12 06 2009 for goods cj!._e ee ARE 1 No 4 dated GZ 6§2009 |

igned order "rejec:ted'r théf' '_ .

4'2 That the Cemm'ssmner of Customs has perm'tted to convert the shxppmg from
DEEC to DEPB scheme. That there is no fault on the applicant part to provide
necessary document for rebate claim late. That it is beyond control of the applicant
to collect the necessary documents from the customs department in time. On this
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ground the rebate claim rejected by the said authority on limitation aspect is not
proper, legal and as per law.

43 That in the Show Cause Notice as well as in said Order-In-Original, there is no
dispute about the export of goods on payment of duty and it is established from the
documents like ARE-1 No.4, Shipping Bill No.1377393 and bill of Lading No.
INAMDO000725. The substantive benefit of rebate cannot be denied on procedural
grounds. That the said order requires to be set aside.

4.4 The applicant has also placed reliance upon various case laws in favour of their
contentions :-

(M 2006(200) ELT 0171 in the case of 1iv RE: Harison Chemicals.
(i) - 2009 (233) ELT 46 (HC) in the case of Cosmonaut Chemicals & Anr. Versus

Union of India & Anr. _
(i)  2009(244) ELT 492 in the case of Chamunda Pharma Machinery Pvi. Lid.

Versus Commissioner of Central Excise, Ahmedabad-I
(W)« 2012(275) ELF 277 (GOI) in the case of M/s. Reliance Ind.

5. Personal hearing was scheduled in this case on 08.04.2015 & 21.04.2015.
Hearing held on 21.04.2015 was attended by Shri Ishwar Singh, Consultant on behalf
of the applicant who reiterated the grounds of Revision Application. A written
submission dated 20.04.2015 was also submitted by the applicant. Apart from
refteration of ground of revision application, the main contents of said written
<ubmission done as under:- S ax w2

(M The assessment of the goods and Shipping Bill filed under Section 50 of the
Customs Act, 1962 was kept pending for the outcome of the test report.

(i)  Applicant vide letter Dt.18.01.2009 & 12.07.2010 explaining their stand
requested for re-test of remnant sample and release of EP Copy of Shipping Bill.

(i)  Applicant has contended that their shipping bill was initially assessed
provisional for want of test report, that their shipping bill was finally assessed on
21.05.2011 and that for calculation of date of 21.05.2011 should be taken for
calculation of time limit i.e. in terms of explanation B(eb) of sub section (5) of
Section 11 B of the Central Excise Act, 1944 read with explanation (1 B) (¢ ) to
Section 27(1) of the Customs Act, 1962.

(iv) The applicant placed reliance on Hon’ble High Court's judgement dated
30.07.2008 in case of M/s Cosmonaut Chemicals Vs UCL

The department vide letter dated 06.04.2015 mainly reiterated contents of
impugned order.
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6. Government has carefully gone through the relevant case records and perused
the impugned Order-in-Original and Order-in-Appeal.

T Government observes that the rebate claim was rejected by the original

authority as time barred having been filed after stipulated one year period.
The Commissioner (Appeals) upheld the impugned Order- In-Original. Now, the

8. Government observes that the condition of l;mitauon of filing the rebate claim
within one year under Section 11B of the Central Excise Act, 1944 is a mandatory
provision. - As per exp!anat[on ( A) to Section 11B, refund includes rebate of duty of
excise on excisable goods exporied out of India or excasabie materials used in the
manufacture of goods which are exported As such the rebate of duty on goods
exported is allowed under Rule 18 of the Central Excise Rules 2002 read with
Notmcatron No. 19/2004- CE(NT) dated 06.09.2004 sub;ect to the comphance of
prov1510ns of section 11B of Central Exc1se Act, 1944. The exp]anatlon (A) to Sectuon

11B has clearly stlpu[ated that refund of duty mc!udes rebate of duty on exported
goods. Since refund claim is to be filed within one year from the relevant date, the

rebate claim is also reqLured to be filed within one year from the reIevant date As per
expianatlon B(a)(l) of Sectlon 118, the reievant date for fihng rebate clalm rneans =

f‘(a ) in fhe case of goods exported out of Incﬁa Where a refund of excrse duiy pa/d is
ol ava//ab/e ]H respect of a‘he goods themsefves or, as the case may be the
'exc,'sab/e maz.‘eﬂafs used in the manufacture of such goods = -

ﬁ)' I the goods are exported by sea or air, the o’ate on wh/ch the sh/p or

fhe a/rcraﬁ‘ n W/‘IIC/? sucf? goods are /oad /eaves Indfa or” i

Government t‘ nds no ambsguuty in prowsmn of SECt[Oﬂ llB of Central Exc:se Act 1944
read with Rule 18 of the Central Excise Ru[es 2002 regardmg statutory tlme ilm:t of
one year for fi lmg rebate clalms ; ..

9 Applscant has contended that delay in t‘ l;ng rebate clalm is a procedurai lapse
and same may be condoned as the substantial benef ‘cannot be’ denied to them due
to procedural mfractions In this regard, Government observes that filing of rebate
claim within one year is a statutory requtrement and not a merely Pprocedural

requirement. The statutory requirement can be condoned only if there is such

provision in the statute itself. Since there is no provnsmn for condonatlon of delay
in terms of Section 11B !bld the rebate claim has to be treated as time barred.

10. Government also notes that applicant has contend d that their sh[ppmg bill was
initially assessed prov:s&onaiiy for want of test report, that their shipping bill was
finally assessed on 21.05.2011 and that for calculation of date of 21.05.2011 should
be taken for calculation of time limit in terms of explanation B(eb) of sub section (5)
of Section 11 B of the Central Excise Act, 1944 read with explanation (1 B) (¢ ) to
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Section 27(1) of the Customs Act, 1962. Now Government proceeds to examine the
applicant’s contention in the light of fact of the case viz a viz statutory provisions.

10.1 Explanation 1(B) (¢ ) of the Section 27 (1) of the Customs Act, 1962 reads as
under:-

“when any duty is paid provisionally under Section 18, the limitation of one year shall
be computed from the date of adjustment of duty after the adjustment of auty after
the final assessment thereof or in case of re-assessment from the date of such re-

assessment”,

Section 27 of the Customs Act, 1962 deals with refund of customs duties. As '
such the above said provision will be applicable only for application of refund made
under Section 27 of the Customs Act, 1962. In this case, the application of rebate
was made Rule 18 of Central Excise Rules, 2002 read with Section 11 B of the Central
Excise Act, 1944. As such, the explanation 1 (B) ( ¢ ) of the Section 27 (1) of the
Customs Act, 1962 will not be applicable in the instant case. '

10.2. Government notes that explanation B (eb) given in the sub-section (5)
of Section 11 B of the Central Excise Act, 1544 reads as under:-

" In cases where duty of excise Is paid provisionally under this Act, or the Rules made
thereunder, the date of adjustment of duty after the final assessment thereor”.

The above said explanation applies only when the duty of excise has been paid
‘provisionally. _ In this case, _the duty of excise was _paid finally and not
provisionally. It was at the Customs level, where the shipping bill was assessed
provisionally subject to final outcome of test report to decide the benefit of DEEC
Scheme under Notification No. 93/2004-Cus dated 10.09.2004. As such, there is no
provisional payment of excise duty in this case. Hence, the applicant’s contention is

not applicable to this case.

11.  The applicant has also contended that the delay in filing of rebate claim is due
to delay in receipt of ARE-1, EP copy of Shipping Bill from Customs. In this regard,
Government notes that sub-paragraph 2.4 of Chapter IX of CBEC Manual reads as

-under:

"2 4 It may not be possible to scrutinize the claim without the accompanying
documents and decide about its admissibility. If the claim is filed without
requisite  documents, it may Jead to delay in sanction of the refund.
Moreover, the claimant of refund is entitled for interest in case refund is not
given within three months of the filing of claim. Consequently, submission of
refund claim without supporting documents will not pe allowed. Even if claim
is filed by post or similar mode, the claim should be rejected or returned with
Query Memo (depending uporn the nature/importance of document not filed).
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The caim shall be taken as filed only when all relevant documents are
available. In case any document is not available for which the Central Excise
or Customs Department is solely accountable, the claim ma y be rece/ved 50
that the claimant is not hit by limitation period”,

In view of these instructions, applicant could have filed rebate claim within one year’s

—time limit-without documents claimed to be obtameo”from Costoms so asto avoidthe

same getting time barred and avoiding failure to comply with the statutory
reqwrement of fi img claim within one year under Sectlon 11 Bof the Act, .

12.  Government also notes following Hon'ble Supre me Court and High Court

-judgements have laid down the principles that in making ref und/rebate claims before

departmental authorlty, an applicant is bound within the four corners of the statute
and period of limitation prescnbed under Central Excrse Act and Rules framed there
under must be adhered to and the authorltles functlomng under the Act are bound by
provisions of the Act - -

12.1 It has been held by the Hon’bie Supreme Court in the case of Collector Land
Acqu;SItion Anantnag & Others Vs, Ms. Katji & Others reported in 1987 (28) ELT 185 :
(SC) that when delay is within condonable i|m|t laid down by the statute the
discretion vested in the authonty to condone such delay is to be exerdsed foltowmg
gu;delmes Iald down in the said ]udgment But when there is no such condonabie hmlt'
and the cla;m is filed beyond time penod prescrlbed by statute then there IS no
dlscretlon to any authonty to extend the t:me Irmlt ;

x 122 Further the Supreme Court in the case of Collector of Centrak Excrse, .
'Chandlgarh v/s Doaba Co-op Sugar MIHS Ltd as reported |n 1988 (37) ELT478

(5.€.) has heid in para 6 as under -
”fr appears that Where the duly has been /ewed W/thout rhe authonty of taw or
Wifhout reference to any sz‘atui"o/y aufhonly or the speaf ic provisions of the
act and the Ru/es framed there under have no app!fcabon the decision will be

guided by the genera/ law and the date of //m/taaon would be the srartfng point
when the mistake or the error comes to light. But in makmg claims for refund
before the departmental authority, an assessee is bound within four corners of
the Statute and the period of //mftatfon prescrfeed in the Central Excise Act and
the Rules framed there under must be adhered to. The authorities functioning
under the Act are bound by the provisions of the Act. If the proceedings are

_taken under the Act by the depan‘ment the pro visions of. ﬁm/tatfon prescribed
in the Act W/// preval. g

12.3 The Hon'ble High Court of Gujarat' in the case of Alembic Glass Ind. Ltd. vs.
Union of India reported at 1992 (60) ELT. 64 (Guj.) held in para 11, as under:
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"That the claim was required to be made within the prescribed period of six
months from the relevant date. The relevant date would be the date on which
the goods re-entered the factory. In this case it would be January 4, 1988 and
January 9, 1968 as provided in sub clause (b) of Clause B of Explanation to
Section 11 B of the Act. Thus the period of six months would expire on July 8,
1988 while the claim has been preferred on March 29, 1989. The Assistant
Collector is bound by the provisions of the statute. This Is the law laid down by
the Supreme Court in the case of Collector of Central Excise, Chandigarh v.
M/s. Doaba Co-op. Sugar Mills Ltd, reported in AIR 1988 SC 2052 = 1988 (37)
E.LT.478 (5.C.). In that case the department sought to invoke the provisions of
. Sectian 11A of the Act and attempted to make recovery of the amount of 2ty
after the period of limitation prescribed under Section 1 1A of the Act. The
Supreme Court inter alia observed that "But in making claims for refund before
the departmental authority, an assessee s bound within four comners of the
statute and the period of limitation prescribed in the Central Excise Act and the
rujes framed there under must be adhered to. The authorities functioning
under the Act are bound by the provisions of the Act. If the proceedings are
taken under the Act by the department, the provisions of limitation prescribed
in the act will prevail”. The Supreme Court refarred to its earfier decision in the
case of Miles India v. Assistant Coflector of Customs - 1987 (30) ELT.641
(5.C.). In that case the Supreme Court observed that the Customs Authorities
‘were justified in disallowing the claim for refund as they were bound by the
period of limitation provided under the refevant provisions of the Customs Act,
- 1962.- Similarly-in the-instant-case 5/50,'the-Asstzt—--Eoﬁecfag--Who decided-the
refund claim was bound by the provisions of the Act and the Rules. Therefore,
the refund claim rejected on the ground that the claim Is made beyond the

period of limitation is also eminently just and proper.”

12.4 Honble Supreme Court has also held in the case of UOI Vs. Kirloskar
Preumatics Company reported in 1996 (84) ELT 401 (SC) that High Court under Writ
jurisdiction cannot direct the custom authorities to ignore time limit prescribed under
Section 27 of Customs Act, 1962 even though High Court itself may not be bound by
the time limit of the said Section. In particular, the Custom authorities, who are the
creatures of the Customs Act, cannot be directed to ignore or act contrary to Section
27 of Customs Act. The ratio of this Apex Court judgment is squarely applicable to
this case as Section 11B of the Central Excise Act, 1944 provides for the time limit and
there is no provision to extend this time limit.

12.5 The Hon'ble CESTAT, South Zonal Bench, Chennai in the case of Precision
Controls vs. Commissioner of Central Excise, Chennai 2004 (476} ELT 147 (Itkr
Chennai) held that under law laid down by Apex Court the authorities working under
Central Excise Rules, 1944 and Customs Act, 1962 have no power to relax period of
limitation under Section 11B ibid and Section 27 ibid and hence powers of Tribunal



F.N0.195/1663/12-RA
Order No., 78/2015-CX dt 11.09.2015

too, being one of the authorities acting under aforesaid Acts, equally circumscribed
in regard to belated claims — Section 11B of Central Exc;se Act, 1944 — Rule 12 of

erstwhile Central Excise Rules, 1944 — Rule 18 of the Central Excise Rules, 2002. This
Tribunal, acting under the provisions of the Central Extise Act, has no equitable or
discretionary jurisdiction to allow any such claim de hors the limitation provrsuons of

Section 11B. : : e : =

12. 6 Hon’ble High Court of Gujarat in its order dated 15 12 2011 in the case of IOC
Ltd.- Vs. UOI (SCA No. 12074/2011) as reported in 2012 (281) ELT 209 (GUJ) has
: heid as under

: "We are i nab!e fo uphold the contenrfon that sucn penod of limitation was only:
procedural requ:rement and therefore coufd be extended upon shomng sufficient
cause for not fi Tling the c/a/m ear/;er To beg;n with, the prowsmns of Section 1 1B jtself
are suffi c;endy clear. Sub-sect/on (1) of Secf/on 118, as a!ready noted, prowdes that
any person claiming refund of eny duty of exase may make an a,o,olfcatfon for refund
of such duty before the expiry of one year from the re/evant date. Remedy to c/a/m'
: refund or duZy which S othenwse in /aW refundable therefore comes with a
per/od of //mftat/on of one year. 777ere s no fndfcadon n the sa/d pro wsron that such
. penod cou/d be extended by {.:he competenf authonty on suﬁ%:/ent cause befng
f :shown _ | - . . _
Secondly, we find tbaz‘ the Apex Courf !ﬂ the case of Mafada/ Industnes Lid v.
 Union of India, (1997) 5 SCG 536 had the occas; 7} 't_o dea/ Wfth the questlon of
'_ delayed claim of refund of Custcms and Centra/ E\’ase Per major/ty wew it was held
. that. where refund clafm ison the ground of fne prou wsrons of tne Centra/ Exase and
5 Customs Aa‘ Where under duzy is levied is ne/d to be unconst/fuﬁona{ on/y in such
 cases suit or wr/t pentlon would be ma/nte/nab/’e, Other than such cases, all refund
c!a/ms must be filed and ad]udicaz'ed under the. Centra/ EXC/se and Customs Act, as
_fhe r:ase ‘may be Combined ‘with fhe sa/d deasron, lr' we also take into account
the observatfons of the Apex Court in the case of K/rloskar Pneumatlc Company
(supra), it Wouf’d become clear that the pem‘/oner nad to F le refund claim as prowded
under Section 11B of the Act and even this Court Wou/d notbe in a posrdon to lgnore
the substantfve prowsrons and the time //mfr prescrlbed therefn :

12.6.1 The appilcant in this regard has placed re[iance on the dEC!Sl\Jn in the case
of M/s Cosmonaut Chemicals Vs UOI 2009(233) ELT 46 (HC) Govemment finds
that the facts in the said case are different from the case in hand to the extent
that in the case of Cosmonaut Chemicais, the deiay was due to late prmtzng of
“EDI Shlppmg Bill. In the present case, the documents were pending to determine
applicant’s eligibility for benefit of Notification N0.53/2004-Cus dated 10.09.2004
as claimed by the applicant and cannot be  attributed as a delay on part of the
Customs authority. It is not a case, where documents were not available or copies
or prints could not have been obtained by the applicant for filing the rebate



F.NG.195/1663/12-RA
Order No. 78/2015-CX dt 11.09.2015

claim. Government also notes that Hon'ble Gujarat High Court in its judgment dated
15.12.2011 in case of IOC Ltd. Vs. UOI as mentioned above has also observed that
the facts in the case of Cosmonaut Chemicals were peculiar.

12.7 1In a recent judgement, Hon'ble High Court of Bombay in the case of Everest
Flavours Ltd. Vs. UOI reported as 2012 (282) ELT 481 (Bom) vide order dated
29.03.2012 dismissed WP No. 3262/11 of the petitioner and upheld the rejection of
rebate claim as time barred in terms of section 11B of Central Excise Act 1944 by
holding that where the statute provides a period of limitation, in the present case in
Section 11B for a claim for rebate, the provision has to be complied with as a
mandatory requirement of law.

13.  Government finds that the applicant has cited various case laws in support of
its contention. However facts of the cases cited by the applicant are not identical to
this case and hence, ratio of those cases is not applicable to this case.

14. In view of the above position, Government observes that the rebate claim filed
after one year’s time limit stipulated under Section 11B of Central Excise Act, 1944
read with Rule 18 of Central Excise Rules, 2002 is clearly hit by time limitation clause
and cannot be entertained. As such it is rightly rejected and Government does not
find any infirmity in the impugned Order-in-Appeal upholding the rejection of said
claim as time barred. |

15.  In view of above, Government finds no infirmity in the order of Commissioner
(Appeals) and hénce upholds the same. S T

16.  The revision application is thus rejected being devoid of merits.

17.  So ordered.

( RIMJHIMPRASAD )

Joint Secretary to the Government of India

M/s. Velley Velvette Pvt. fva®
1/2, Chitra Ami Apartment,
Opp.old R.B.I. Ashram Road,
Ahmedabad, Gujarat

Attested

1

(B.P.Sharma)
0SD (RA)
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GOl Order No. 78/2015-CX dated 11.09.2015

Copy to: -
1. Commissioner of Central Exc15e Ahmedabad III, Ci.:stom'. House,
Navrangpura, Ahmedabad 380009 -
2. - Commissioner of Central Exc15e (Appea 5- III 7th Floor Central excise
Bhavan, Al’T‘quadl Nr. Poltechnlc Ahmedabad-380015
w30 - The o Aggt: Commtssxoner Centra_l Exc:se - Divih.- -Gandhinagar,
Ahmedabad-III. L S _
4. Mr. Ishwar Smgh Advocate&Consultant A- 419 Somdutt ChemberI 5
; ,_Bh|ka]1 Cama p[ace R. K Purarn New Delhl 110076
Guard File.

Dy

.\_E/_F’Aton(RA)_, -

7

Spare Cdpy.'_ :

: (B P Sharma)
- OSD (Revsswn B\ophcatlon)
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