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ORDER

This revision application is filed by M/s Indian Oil Corporation Ltd Smaga;

(J&K) (hereinafter referred to as apphcam) against the Order-In—Appeal No.08/
CE/ APPL/CHD-II (JK)/2012 dated 18-01-2012 passed. by Commzssmner of Centra%

- Excise, (Appeals), Chandigarh-II with respect to Order-In-Original passed by the

Assistant Com ommissioner of Customs & Central txase vaxsnon Srmagar(.‘i&K e e e

2. Brief facts of 1the case are that the apphcant a marketmg D:vxsmn of M/s
-Indlan Otl Corporauon Lid,, supphed duty paid ATF to Indlan Arhnes Srmagal for
Haj Fl]ghts durmg the pe.lod 03 12 2005' 0. 12 02 2006 : 11 2006 to
-06.02. 20{37 11. 11 2007 to 24 01 2008 and ﬁ’omflO 08 2008 to 19 01 2009 and
: -tnereafLer filed rebate clazms under. Rule 18 01 Central EXCise Rules 2002 fead _
_'wuh Nou::catlon N . 19/2004—CE dafed 06/05/2004 in respect of CentraE Exc;se :
'f'du‘y pard on ATE supp]:ed_ as stores' for consumption on board an air cra‘t on

'34 63 118/,_ _ the:
: 26 02 2009 __b__ _g tme barred,

74,: : Bemg aggrleved by the lmpugned Order—In—Appeal the applicant has nfed .
this revision appllcatton under’ Section 35 EE Centra[ Excrse Act 1944 ;_'efore
Central Govemment on thc fol owmg grounds :

= 1 : ;hat the a!legaﬂons made in the Show Cause Noucn and confrmed by
the both lower qutﬁorit:es are demed and not dmitted The ‘Show Cause

~ Notice as well as both the orders passed by lower- authorxt;es_..m. context to
the denial of rebate claim of Rs. 34,63,118/- are lliegat agamst the |acts and
law, hence not sustainable. : :
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4.2 That it stands accepted in the present matter at earlier stage that
there has been no dispute about the actual export of the goods; therefore
the denial of duty on mere procedural lapses is not justified.
Notification/rules are only of procedural nature so as to ensure that the
goods are actually exported and the limit of one year is provided in the
ordinary circumstances. Admittedly, the goods were actually exported within
prescribed time. Jurisdictional Central Excise department of the applicant is
located in remote area and hence could not be accessed on daily basis as
Central Excise officers generally did not endorse the Central Excise
Documents on daily basis and thus, when it is endorsed by the jurisdictional
Central Excise officers, the same were submitted for claiming rebate. Hence,
for delay in submission of rebate claim, revertiz department is accountable
who belatedly handed over the central excise documents evidencing export
of goods to the applicant and thus, they could not submit the same with the
department in prescribed time. Procedural time binding mandated by the
rules/notification cannot create debacles in the way of claiming rebate when
the very purpose of the notification/rules i.e. export has been achieved
successfully. Even in cases of clandestine removal, duties are not demanded
if it is proved that the goods are exported. Notification/Rules in question are
not creating substantive charge/debacles and are only procedural
notification/rules. :

4.3 That the departmental instruction issued vide para 2.4 of the Chapter
9 of the CBEC Manual 2005 also favours the circumstances of the revisionist
and articulates that-

"2.4 It may not be possible to scrutinize the claim without the accompanying
documents and decide about its admissibility. If the claim is filed without
reqguisite documents, it may lead to delay in sanction of the refund.
Moreover, the claimant of refund is entitied for interest in case refund is not
given within three months of the filing of claim. Incomplete claim will not be
in the interest of the Department. Consequently, submission of refund claim
without supporting documents will not be allowed. Even if post or similar
mode files the sarne, the claim should be rejected or returned with Query
Memo (depending tpon the nature/importance of document not filed). The
claim shall be taken as filed only when all relevant documents are available.
In case of non-availability of any document due to reasons for which the
Ceniral Excise or Customs Department is solely accountable, the claim may
be admitted that the claimant in not in disadvantageous position with respect
to limitation period.”

4.4 That the applicant again wanted to mention that export rebate claim
amounting to 34,63,118/- under Rule 18 of Central Excise Rules, 2002, was
rejected on the ground of non-compliance with limitations condition. The said
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conditions seem to be of a procedural nature. There has been no dispute
about substantive grounds of goods having been exported. The applicant’s
explanation is that the department belatedly handed over the export
documents to the applicant after necessary endorsement and thus they could
not be submitted for claiming rebate claim In time. Procedural lapses are to

_ be condoned and claim is to be allowed subject to venﬂcatl_on of documents

reiatmg to export of goods

4.5 That it is a failure on the part of the department which had led to
belated submlssmns of rebate claims. Hence they deserve sympathy Itis to
be conSIdered that the goods ‘have been actualiy exported ‘the mterest of the
country is to encourage exports, Government as a specua! case can condone
‘all the delays as the original authorlty and appeiiate author;ty, are satisf ed
with the admlttance of export If the be!ated rebate claims are not
consrdered (bemg delay occurred due to :nactiveness of the department), it
W]ll frustrate the object of export 1In present case substantlve fact of export
“is not in doubt, a liberal lnterpretation is to. be accorded in case of technical

lapses, if any, in order not to defeat the very purpose of such schemes The

- plea of the apphcant is that the matter should’ have been decxded on merits
rather than on the techmca] ground of hmitation : -

46 That delay in filing of rebate ciaims has occurred due to belated
endorsement of the export documenE by the department then department
is accountab[e for non-compi:ance of the !Imitatlons requirement at the end
of the revisionist and they cannot be made to bear !osses occurred to the
rejectlon of rebate clalm for Rs 34 63 118/— ;

4 7 That the applzcant exp[azns that rebate claim for Rs 54, 63 118/- has

been denied on !xmltataon grounds which is not tenable in- purview of
!eglsiatlve prov1srons as export of the subject goods has been executed by
the apphcant successfully IE is stated that right to rebate of duty accrues
onder Rule 18 on export of goods That nght is not obllterated if the
apphcataon for rebate of duty is not ‘filed within the period of limitation
prescnbed under Section 11B. In fact, Ruie 18 of the Excise Rules empowers
the excise authorities to grant rebate of duty even if some of the procedural
requirements are not fulfilled. Thus, under Section 11B the amount of excise
duty is refunded to the exporter even if the duty element is passed on by the
exporter. Thus, on reading Rule 18 with Section 11B of the Act it becomes

abundantly clear that the limitation prescribed under Section 11B is only

procedural and does not affect the substantive right to claim rebate of duty
under Rule 18. Moreover, there are no consequences set out in the statute, if
the application for rebate of duty is not made within the period of limitation.

a



F.N0.195/163/12-RA
Order No.77/2015-CX Dt.07.08.2015

Thus the right to rebate of duty which flows from Rule 18 is not destroyed by
failure to apply for rebate of duty within one year time prescribed under the
statute. Thus Section 11B merely debars the remedy if the claim is not filed
within the period of limitation set out therein.

4.8. That it cannot be gainsaid that rebate and other such export
promotion scheme of the Government are incentive-oriented beneficial
schemes intended to boost export in order to promote exports by
exporters to earn more foreign exchange for the country and in case the
substantive fact of export having been made is not in doubt, liberal
interpretation is to be accorded in case of technical lapses if any, in order not
to defeat the very purpose of such scheme. In fact, a5 regards rebate
specifically, it is now a trite law that the procedural infraction of
Notification/Circulars etc., are to be condoned if exports have really taken
place, and the law is settled now that substantive benefit cannoct be denied
for procedural lapses. Procedure has been prescribed to facilitate verification
of substantive requirements. The core aspect or fundamental requirement for
rebate is its manufacture and subsequent .export. As long as this requirement
is met, other procedural deviations can be condoned.

4.9. That in case of rebate claim of duty the condition which is principally
required to be fulfilled by the applicant is 'export of subject goods'. In the
present case, there have been some procedural lapses on the part of the
applicant but the factum of the export is not doubted, and the same has also
‘been confirmed by the Assistant Commissioner of Central Excise Srinagar
vide para no. 6.2 of the impugned order that-
"However, perusal of the co-relation statement submitted by the noticees as
mentioned above reveals that the goods have been exported within 6 months
from the date on which they were cleared for exports from the factory of
manufacture”,

4.10. That from the above mentioned observation, export of goods is
principle requirement for filing of rebate claim which has been fulfilled by the
applicant and has been duly affirmed by the revenue, then the =zpplicant are
at a loss to understand as to why the Assistant Commissioner failed to
exercise the discretionary power vested in him while considering the
applicant’s claim for rebate applied under Section 11B.

4.11 That the applicant also wanted to mention here that the Joint
Secretary (Revision) in their Order No. 387/2006 dated 24.05.2008 in case of
BPCL, Mumbai has already taken a view that minor lapses cannot deny the
substantive benefits of rebate.
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4.12 That the appellate authority, in their Order-in-Appeal dated 18.01.2012
have while referring that 'the making of lenient and liberal view on relaxation
of limitation is not included in their vested powers' again have not doubted
the factum of export and have only made their views that relaxation in time
limitation is not their vested powers. Hence, the present matter is
condonation of delay in limitation grounds bemg belatedly submrss:ons of

rebate claims for which department is accountable alone. o Ry

4.13 That in the present case the lower authorlty is satisfied that the
appi[cant has complied with the statutory legal reqwrements and also have
sufficient cause for the delay caused in not filing the presert rebate claim
within the statutory time limitation and the same can be condoned being
reasons beyond their control towards which they failed to comp[y with any of
the provnsnons of the Rules for time I[mitatlon

& 14 That it is stated that as a matter of practice and pohcy and for reasons
mentloned above relaxatlon under t;me hmrtat;on is not grantab[e The
r;ghts of the assessee on merely procedural and hmltatson grounds when the
very purpose of Notir” cation and Rules is aChIEVEd successfui!y The
fundamentai and statutory nghts of the assessee ‘are above all statues
mandated under the !aw S - G

4 15 That relaxations on Ilmltation ground cannot be granted It has been
specified in Board Clrcuiar No. 234/68/96 CX dated 26 07 1996 that 1In the
notifi catlon issued under Rule 12(1), ibid, the tlme— limit for ﬁilng rebate has
been prescnbed with reference to Section 118 .of Central Excise & Salt Act.
1944 The limitation penod of 6 months for fi hng rebate as prescrlbed under

thrs Sect:on is absolute since the Act do not prescnbe any provision for
| relaxatlon No rules or notification can transcend modify or abbreviate the
provision of the Act. Accordlngly, it has been dec:ded that the Commissioner
of Central Exase can relax any or all the condttions of the notification in
terms of prowso to sub-rule 1 of Rule 12 except the condition re{ated to the
relaxation of limitation period for filing claim of rebate Hence, it is within the
vested puwers of the department and any delay occurred on genuine grounu
can be condoned.

4.16. That the applicant also wanted to mention that Notiﬁcation No.
- 19/2004 dated 6.9. 2004 shoWs an app'arent omission viz., the omission of the
time limit as per section 11B of the Central Excise Act. It is only a conscious
omission when all other conditions are retamed in the Notification No.
19/2004. Rule 18 of the Central Excise Rules, 2002 gives the power to the
authorities to issue Notification prescribing conditions, limitations and

6
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procedures, the same have to be followed. What is not prescribed in the
Notification cannot be imported into the said Notification. No time limit has
been prescribed in the relevant Notification No. 19/2004 dated 06.09.2004.
When the statutory Notification issued under Rule 18 does not prescribe any
time limit, Section 11B is not applicable and based on which the benefit
cannot be denied to the applicants.

4.17. That the Government of India in order to promote India as a World
Trading Partner and for the purpose of earning foreign exchange have
promoted varicus policy measures to boost exports of the goods
manufactured or produced in India. Several schemes are available for
manufacturer exporters and merchant exporters for the goods and services
exported by them. The basic principle of the various schemes is to offer
incentives to exporter to neutralize the taxes suffered by the inputs and
final products. The object of the entire scheme is that the goods are to be
exported and not taxes. Therefore, the Government of India has issued
several exemptions Notifications to facilitate manufacturers and exporters to
reduce the cost of production so that Indian products may survive in the
global market. Similarly, in order to encourage the local manufacturer to
manufacture and export goods, certain goods promotion schemes/exemption
-Notifications have been incorporated under the central excise law-itself. As a
matter of policy, the Government of India do not levy tax on export of goods
and services and if levied/collected, the amount of tax so levied/collected is
given_back by way.of refund/rebate/drawback. As an incentive to_exporters,
the Government also returns the amount of duties and taxes collected on
inputs and input services used for production of export goods or for
exporting services. In the present case, the Notification N0.19/2004-CE(NT)
is an exemption Notification and such exemption is made available by way of
rebate of duty paid on export goods as specified in the said Notification.

4.18. That from the above submissions, it is precisely clear that rebate claim
filed by the applicants is admissible to them and for any delay occurred the
department is accountable and such delay is also condonab ) :

4.19. That in view of the submissions made above, ‘Order p'as'sed by
Commissioner (Appeals), is liable to be set aside to the extent of the rebate

claim of Rs; 3*4“6’3‘“118/
4.20. Applicant placed reliance on the following case laws:-

«  Union of India Vs. A.V. Narasimhalu- 1983 (13) E.L.T. 1534 (SC),
» Suksha International v. Union of India- 1989 (39) E.L.T.-503 (5.C.),
» Coliector of C. Ex., Vs. Fort William Co. Ltd.- 1989 (43) E.L.T. 339

(Tribunal)
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« Formika India Vs. Collector of Central Excise- 1995 (77) E.L.T. 511
(SC),

+ Wipro Information Tech. Ltd. Vs. Under Secy (Drawback Directorate)-
1998 (102) E.L.T. 547 (Kar.)

e M/s Krishna Filaments Ltd.- 2001 (131) E.L.T. 726 (G.0.1).

» Commissioner of C.Ex. Shlliong Vs. Vmay Cement Ltd.- 2002 (147)-

s T (Tr: Rolkata s~
e Uttam Steel Ltd. Vs. Union of India,- 2003 (158) E.L: T. 274 (Bom.),
. IOC Ltd. Vs. Commissioner of Central Excrse Caicutta II- 2004 (178)
v L.T. 834 (Tri.-Kolkata) : '
e M/s Modern Process Printers - 2006 - 204 (ELE T) 632 (G oL Yo
¢« M/s Cosmonaut Chemlcais & Anr Vs UOI & Anr— 2008—TIOL—473 HC-
~ AHM-CX
e M/s Aarvee Denims & Exports Lid, Vs Commlssmner of C Ex
~ Ahmedabad,- 2010 ava ST R. 262 (Tri. -Ahmd.)
e M/s Ford India Pvt. f_td Vs. Assrstant Commrssroner of C Ex Chennal-
2011 (272) E.LT. 353 (Mad) i :
~ « M/s Dorcas Market Makers Pvt. Ltd. VS CCE (Appeais), Chennal—
2012-1101. 108-HC- MAD cx " :

'_5. - Personal hearmg was schedu!ed in thls case on 18 05 2015 Shri Dmesh
Verma Advocate and Shri Mukesh Kumar ‘Senior Manager (Fmance), 10CL
appeared for persona! hearing on behah" of appllcant The apphcant submitted

wrrtten submrssron dated 18.05. 2015 wherem they mamiy reiterated contents OF

lmpugned revision applrcaton None attended personal hearlng on behahc of
respondent department S : e :

6 Government has carefutly gone through the relevant case records and
perused the impugned Orders-in- Ongmal and Orders m—Appeai '

T On perusal of records Government fi nds that the Commrss;oner (Appeals)
upheld the order of the Original Authority rejecting the rebate claim amounting to
Rs: 54,65 ,118/- being time barred. It is an undisputed fac_t that the applicant had
filed the rebate claim on 26.02.2009 in respect of goods which were exported
during the period 02.12.2005 to 12.02.2006 i.e. after a lapse of more than three
years from the date of export. Now, the applicant has filed this revision
application on grounds mentioned in para 4 above and contended that export of
duty paid goods is not in dispute and these rebate claims may be allowed.

8. Government observes that the condition of Ii'mitation of filing the rebate
claim within one year under Section 11B of the Central Excise Act, 1944 is a
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mandatory provision.  As per explanation (A) to Section 11B, refund includes
rebate of duty of excise on excisable goods exported out of India or excisable
materials used in the manufacture of goods which are exported. As such the
rebate of duty on goods exported is allowed under Rule 18 of the Central Excise
Rules, 2002 read with Notification No. 19/2004-CE(NT) dated 06.09.2004 subject
to the compliance of provisions of Section 11B of Central Excise Act, 1944. The
explanation (A) to Section 11B has clearly stipulated that refund of duty includes
rebate of duty on exported goods. Since refund claim is to be filed within one year
from the relevant date, the rebate claim is also required to be filed within one
year from the relevant date. As per explanatlon B(a)(i) of Section 11B, the
relevant date for filing rebat: ~laim means:-

"(a) in the case of goods exported out of India where a refund of excise duty
paid is available in respect of the goods themselves or, as the case may be, the
excisable materials used in the manufacture of such goods, -

{7 IF the goods are exported by sez or air, the date on which the ship or the
aircraft in which such goods are load, leaves India, or”

Government finds no ambiguity in provision of section 11B of Central Excise Act,
1944 read with Rule 18 of the Central Excise Rules, 2002 regarding statutory time
limit of one year for filing rebate ciaims.

.2 1 Applicant has contended that delay in filing rebate claim is a procedural
lapse and same may be condoned as the substantial benefit cannot be denied to
‘them due to procedural infractions. In this regard, Government observes that
filing of rebate claim within one year is a statutory requirement and not a merely
procedural requirement. The statutory requirement can be condoned only if there
is such provision in the statute itself. Since there is no provision for condonation
of delay in terms of Section 11B ibid, the rebate claim has to be treated as time

barred.

10.  Government further observes that there is a specific observation of the
Original Authority that the Noticee has not denied the allegation that the claim
was barred by time limitation. However, before Commissioner (Appeals) the
applicant’s ground was that limitation being only a procedural issue and not a
substantive requirement their rebate claim of Rs. 34,63,118/- for the period
03.12.2005 to 12.02.2006 should not be treated as time barred. Thereafter,
before the Revisionary Authority the applicant has contended that the delay in
filing of rebate claim is due to delay in receipt of documents from the excise
authorities. However, there is nothing on record to substantiate this contention of
the applicant nor is it stated as to which documents were delayed. This was also
not a point in contention before the Original Authority or the Appellate Authority.
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It clearly appears to be an after thought which the applicant has failed to support
with any documentary evidence.

11. Government also notes that rebate claims filed after one year being time
barred cannot be sanctioned as categorically held in a plethora of case
Iaws/Judgments cited below which have laid down the principle that in making

refund claims before departmental authorxtues an assesse is bound within four
corners of the statute, and period of limitation prescrlbed under Central Excise Act
and Rules framed thereunder must be adhered to and the authorities funct!omng
under the Act are bound by the provisions of the Act:- '

111 -1t has been held by the Hon’ble Supreme Court in the case of Collector
- Land Acquisition Anantnag & Others vs. Ms. Katji & Others reported in 1987 (28)
ELT 185 (SC) that when delay is within condonab!e limit laid down by the statute,
the discretion vested in the authonty to condone such delay is to be exercised
following guidelines laid down in the said judgment But when there is no such
condonabie limit and the claim is filed beyond time period prescribed by statute,
then there is no d:scretlon to any authonty to extend the time Izmlt

: 113, Further the Supreme Court in the case of Collector of Central Excvse
‘Chandigarh v/s Doaba Co-op. Sugar M[lis Ltd as reported in 1988 (37) E. LT478
(S e has held in para 6 as under

”If appears thaf Where i‘he dufy bas been /ewed w;fhouf the aufhoniy of law of
vwfhout reference to any stafuton/ aufhorizy or the spe::/f c provisions of the Act

. and the Ru/es framed there under have no applicatlon the decision will be gu;ded
by the general laW and the dafe of ﬁm/taffon would be the stamng pomi‘ when the
- mistake or the error comes to light. But in- ma/dng c/a/ms for refund before the
: depamwenta/ authorfty, an assessee is bound Wf?.'.'f?ln four comers of the Statute
and the period of limitation -prescribed in the Centra/ Excise Act and the Rules
framed there under must be adhered to. The authorftles functioning under the Act
“are bound by the provisions af the Act. If the proceedings are taken under the
Act by the deparfment the provisions of limitation prescrlbea’ in the Act will
prevail." -

11.3. The Hon'ble High Court of Gujarat in the case of Alembic Glass Ind. Ltd. v.
Union of India reported at 1992 (60) ELT.64 (Guj.) held in para 11, as under:

"That the claim was required to be made within the prescribed period of six
—months-from the relevant date. The relevant date would be the date on
which the goods re-entered the factory. In this case it would be January 4,
1988 and January 9, 1988 as provided in sub clause (b) of Clause B of
Explanation to Section 11 B of the Act. Thus the period of six months

10
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would expire on July 8, 1988 while the claim has been preferred on March
29, 1989. The Assistant Collector is bound by the provisions of the statute.
This is the law laid down by the Supreme Court in the case of Collector of
Central Excise, Chandigarfi v. M/s. Doaba Co-op. Sugar Mills Ltd. reported
in AIR 1988 SC 2052 = 1988 (37) E.LT.478 (S.C.). In that case the
department sought to invoke the provisions of Section 114 of the Act and
attempted fo make recovery of the amount of duty after the period of
limitation prescribed under Section 11A of the Act. The Supreme Court
inter alia observed that "But in making claims for refund before the
agepartrental authority, an assessee s bound within four corners of the
statute and the period of limitation prescribed in the Central Excise Act and
the rules framed there under must be adns:r2d fo. The authorities
functioning under the Act are bound by the provisions of the Act. If the
proceedings are taken under the Act by the department, the provisions of
limitation prescribed in the act will prevail”. The Supreme Court referred to
fts earlier decision in the case of Miles India v. Assistant Colfector of
Customs - 1957 (30) ELT.641 (S.C.). In that case the Supreme Court
observed that the Customs Authorities were justified in disallowing the
claim for refund as they were bound by the period of limitation provided
under the relevant provisions of the Customs Act. 1962. Similarly in the
instant case also, the Asstt. Collector, who decided the refund claim was
bound by the provisions of the Act and the Rules. Therefore, the refund
claim rejected on the ground that the claim is made beyond the period of
limitation Is also eminently just and proper.”

11.4. The Hon'ble Supreme Court has also held in the case of UOI Vs Kirloskar
Pneumatics Company reported in 1996 (84) ELT 401 (SC) that High Court under
Writ jurisdiction cannot direct the custom authorities to ignore time limit
prescribed under Section 27 of Customs Act, 1962 even though High Court itself
may not be bound by the time limit of the said Section. In particular, the Custom
authorities, who are the creatures of the Customs Act, cannot be directed to
ignore or act contrary to Section 27 of Customs Act. The ratio of this Apex Court
judgement is squarely applicable to this case as Section 11 B of the Central Excise
Act, 1944 provides for the time limit and there is no provision to extend this time

limit.

11.5. The Hon'ble CESTAT, South Zonal Bench, Chennai in the case of Precision
Controls vs. Commissioner of Central Excise, Chennai 2004 (176) ELT 147 (Tri.-
Chennai) held that under law laid down by Apex Court the authorities working
under Central Excise Rules, 1944 and Customs Act, 1962 have no power to relax
period of limitation under Section 11B ibid and Section 27 ibid and hence powers
of Tribunal too, being one of the authorities acting under aforesaid Acts, equally

11
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circumscribed in regard to belated claims — Section 11B of Central Excise Act,
1944 — Rule 12 of erstwhile Central Excise Rules, 1944 — Rule 18 of the Central
Excise Rules, 2002. This Tribunal, acting under the provisions of the Central
Excise Act, has no equitable or discretionary jurisdiction to allow any such claim
de hors the limitation provisions of Section 11B. -

—11.6  Honble Hrgh Courtof Gu;arahmts orderﬂated 15:12; 2011 inthecaseof —

10C Ltd. Vs. UOI (SCA No. 12074/2011) as reported in 2012 (281) ELT 209
(Guj. ) has held as under: :

"We are unable to upnold the conrenf/on that such penod of lfm/tatfon was on/y
procedura/ requrrement and therefore could be extended upon showing sufficient
cause for not filing the claim earlier. To begin with, _th_e provisions of Section 115
itself are sufficiently clear. Sub-section (1) of Section' 118, as already noted,
provides that any person cla/mfng refund of any duzy of excise may make an
- application for refund of such duty before the expfry of one year from the refevant
- date. Remedy to daim refund of duty which is ofhemrse in law refundable
 therefore, comes with a perfod of limitation of one year. Tnere s no /ncﬂcanon in
the said prows.'on that such period could be extended b y the Competent aurhorfiy ;
: on 5uﬁ" cient cause bemg shown. . S : -

: Second/y, we fnd that tne Apex Court in fhe case of Mafada/ Industrfes Lfd ViR
_ UﬁlOﬂ of India, (19979 5 SCC 536 had the ocrasron to dea/ with the quesrion of
: defayed claim of refund of Customs and Central Exase Per majonty view, it was
hefd fhar where refund claim is on the ground of the prov;srons of the Central
- Excise and Customs Act Where under duty is levied is held to be unconstitutional,
; on/y in such Cases suit or wnt petmon would be mafnfeunab/e Other than such
;cases all refund Clafms must be filed and ad]udrcai'ed under the Central Excise
and Customs Act, as the case may be. Comb/ned W/fh the sa/d decrs;on, if we also
take into account tne observeffons of f.he Apex Court Iﬂ the case of Kirloskar
: Pneumet/c Company (supra 1), ) ft Woufd become clear fhat the per/rfoner had o file
refzmd c/efm as prowded under Sectfon 11B of the Act and even this Courf Woufd
not be in a position o /gnore the substantive provisions and the time lfm;t

prescnbed there!n

'Tne decision of the Bombay Hfgh Court in L‘he case of Uttam Steel Ltd. (supra 7)
was rendered in a different factua/ background. It was a case where the refund
claim was filed beyond the per/od of six months which was the limit prescnbed at

the refevant time, but within the period of one year. When such refund claim was

stil pendm_c;r, law was amended. Section 11B in the amended form provided for
- extended period of limitation of one year instead of six months which prevailed
previously. It was in_this background, the Bombay High Court opined that
limitation does not extmgu;sh tﬁe right to claim refund, but only the remedy
thereor”.
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11.7 In an another judgement, Hon’ble High Court of Bombay in the case of
Everest Flavours Ltd. Vs. UQI reported as 2012 (282) ELT 481 (Bom) vide order
dated 29.03.2012 dismissed WP No. 3262/11 of the petitioner and upheld the
rejection of rebate claim as time barred in terms of Section 11B of Central Excise
Act 1944 by holding that where the statute provides a period of limitation, in the
present case in Section 11B for a claim for rebate, the provision has to be
complied with as a mandatory requirement of law. In this double bench order of
Bombay High Court the order of Single Judge bench in case of M/s Dorcas Market
Makers Pvt Ltd Vs CCE, 2012(281)ELT 227,Madras relied upon by the applicant
has been discussed and it has been held that the learned Single Judge bench of
Hon'ble Madras High Court has not had due regard to the sperifiz provision of
Explanation (A) of Section 11 B of the Act under which the expression “refund” is
defined to include rebate of duty of excise on excisable goods exported out of

India.

12.  Government finds that the applicant has cited various case laws in support
of its contentions. However, facts of the cases cited by the applicant are not
identical to this case and hence, ratio of these cases is not applicable to the

present case.

13. In view of the above position, Government observes that the rebate claim
filed after one year’s time limit stipulated under Section 11B of Central Excise Act,
1944 read with Rule 18 of Central Excise Rules, 2002 is clearly hit by time
limitation clause and cannot be entertained. As such it is rightly rejected and
Government does not find any infirmity in the impugned Order-in-Appeal
upholding the rejection of said claim as time barred.

14, In view of above, Government finds no infirmity in the order of
Commissioner (Appeals) and hence upholds the same.

15.  The Revision Application is thus rejected being devoid of merits.

16. 5o ordered.

(RIMJHIM PRASAD)
Joint Secretary to the Government of India

M/s Indian Qil Corporation,
Aviation Fuel Station,
Srinagar Airport, \Srinagar (J&K)
Attested.
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GOI ORDER NO. 77/2015-CX DATED 07.09.2015

i il
T

<A 'The Commnssmner, Customs and Central EXCISG J&K OB 32 Ra:! Head
: Comp!ex, Jammu 180912 :

2 The Commnssaoner (Appeais) Customs & Central Excxse& Servu:e Tax,
Chand:garh -1I, C.R. Buﬂdmg, Plot No 19 Sec’cor 17, Chandtgarh

ez '.Shr-j Dinésh 'Venna_}-.Advocété, Jammu _: =
4. The Assistant Commissioner of Central Excise Division, Srinagar.

ot

; Attested

;

(Shaukat Ali)
_Und L ecreta% (RA)
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