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ORDER NO. 70- DATED ma OF THE GOVERNMENT OF INDIA, PASSED BY'Y !
SHRI D. P. SINGH, JOINT SECRETARY TQ. THE: GOVERNMENT OF mom, UNDER SECTION-35
EE OF THE CENTRAL EXCISE ACT, 1944 it S

SUBJECT = : ORDER IN REVISION APPLICATION FILED, UNDER SECTION 357:%'5
e EE OF THE CENTRAL EXCISE ACT 1944 AGAINST THE ORDERS-_> :
IN-APPEAL (as reflected in the table of this order) passed by the? -

- Commissioner. of Central (Excise (Appeals), A!fdwabad i

APPLICANTS - - :  As per table on page-z S
'RESPONDENT  : The Commlssmner Central Excase Allahabad
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below against the orde‘rs-ln-appeatl passed by the Commnssnoner of Ce
(Appeals), Allahabad as detalled in the. fouowmg table - -

| sr. ;‘Rewsnon e .‘Na\m»ej»qf,me o - Revision Applscat:on ﬁfed agalnst
| No. : Applicatqon_,No. - | Applicant order-m-appeal No. ~

2. 3195/745/11-RA E/ALLD/2011 o 17.06:2011

I35 195[?5&760/11-RA 78-80/€E/APPL/2011 dt. zoos 2011

1461CE/APPUALLD}2011 ‘dt.,;_OS 0. 2011
pur_Chini | 14 'CE/APPuALLD/zoudt 05092011 |
sscw:'ALw/zoudt 31.032011

= _jjequal to duty demanded

3. Being aggneved by the said Orders In-Ongmal applicants filed appeals before
- Commissioner (Appeal) who reJected the same.



4, Being aggrleved by the impugned -orders-in-appeal, the applicants have filed
these revision applications under -Section 35 EE. of Central Excise Act, 1944 before
Central Government on the following grounds:- = 5 . ' T

4.1  The production, storage and clearance of molasses are under dual-control
of Central Excise as well as state excise department The appllcant are mamtamlng all
records as prescribed under Central Exc:se laws Wthh are ‘examined by Central [Excise
officers. Similarly, the resident lnspector of state excnse exerases physrcal control over
production, storage and clearance of molasses and malntams his own set of records as
prescrlbed under State éxcise law These records are perlodrcally venf ed by State

Excise ofﬁcers and the same lS recorded in MF—S Pt-II reglster wnth date of thelr
verlﬁcatlon ‘

142 Central Board of Excise & Custom as back as in the year 1983 vide CBEC
letter No. 261/15/80- Cx-8 dated 18.07.1983 allowed condonatlon of storage losses,
upto 2% of the total molasses stored ‘From the sald prowsuons of law lt is clear that
due to. peculiar nature of molasses 2% of loss on total quantlty manufactured and
stored dunng ayearis permltted and manufacturers need not to explaln the reasons of
this much of loss. If shortage exceeds 2% then. applrcant are liable to explam its
reasons. to avond any penalty :

4, 3 Factually when fresh molasses were stored in tank through the plpellnes
with ﬂne stream it entrapped a large number of alr bubbles resulting in- -ncrease of
volume Due to this foam sometlmes the volume lncreases 10-15% of quantity of -
molasses stored. These air bubbles subside very “slowly. Due to crushing havlng
continued upto April 2008 there was no question of any shortage in tanks due to heavy
foam formation on earlier dates. Due to this reason State Excise authorities do not
physically verify the stock of molasses but only verify the book balance recorded in
register in a routine manner so.no loss was shown in earlier verifications. Applicant
submitted and clarified the factual position at page 2 in para 5 of defence reply before



5. 754 10,760, 1267,1269/11 & 195/452/12-RA-Cx

'adJudlcatmg authonty Thus the contention of - -author of Show Cause Notices that
| , temperature of steel tank may. reduce the value of sugar in molasses but should not
affect the actual welght of molasses, is not- sustalnable Because due to evaporatlon of
water contents and gases available therein dunng the fugallmg process as well as
Viscous character of molasses, the: loss in- welght is bound tooccur,

10d t¢ _ls:alculate the loss %age is

doubt the storage loss is-a contlnuous process. and occurs gradually but its ratlo‘

' depends on the weather condltlons/temperature as held by the Tnbunal ln a number of '
cases.



ENG. 105744, 745, 758 t0 760, 1267,1269/11 & 195/452/12 RA-Cx

,,, ,.ca»«r‘»v"‘

M CCE, Lucknow Vs D. S M. Sugar 2010 (259) ELT 435 (T ri.-Del. )

(ify  Triveni Engg. & Industries Ltd. Vs. CCE, Meerut-I — 2009 (236) ELT 517
- (Tri.Del.)

(iii) "~ Tikaula Sugar Mills Ltd. Vs, CCE Meerut-I 2009(236) ELT 162 (T ri. -DeI )

(iv) .- Mawana Sugar Works Vs. CCE, Meerut-1 2008(227) ELT 438 (Tri.Del.)

(v)  Tikaula Sugar Mills Ltd. Vs. CCE, Meerut-1-2008 (224) ELT 303 (Tri. Del)

(vi) Upper Doab Sugar Mills VS. CCE, Meerut-1 2008 (221) ELT 246 (Tri.Del.) -

47 It is settled law that ‘duty cannot be demanded unless alleged Iost
quantity has been removed/cleared ‘from factory. T‘nus thls demand of duty IS not
sustarnable as held by Tribunal in a: number of cases. o |

5 Personal heanng scheduted in th:s case on 07; 12 2012 was aftended by Shn =~

Bipin Garg, Shri Narinder Kumar Verma, Advocates: on behalf of -the applicant, who
reiterated the grounds of revision appllcatlon They also relied upon G.O.I. order No
. 1393-1395/11-Cx dated 13.10.2011. Nobody attended heanng, on behalfofdepartment ;

6. Government has carefully gone through the relevant case records and perused "
the impugned Order-m-OngmaI and Order-nn-Appeal Smce the lssue lnvolves in the
cases are srmllar all the cases are taken up together for f‘ nal dlsposal

7. From perusal of records, Government observes that in thrs case matter before
.-takmg up the issue for decision on merit, it has to be deC|ded whether revrsron‘
- application No. 195/452/12 RA is filed within time !imlt specrﬁed m Sectron 35EE of '

Central ExcnseAct 1944, e e SR b

‘7. 1 Government notes that applicant has filed the. revision application No.

195/452/12 RA on 14.05.2012 against the Order-in-Appeal dated 31.03.2011, received
on 05.04. 2011 after a delay of one year and 50 days. The application for condonation‘-
of delay has been filed on the ground that they had erroneously filed appeal before -
CESTAT on 04.07.2011. Hon'ble CESTAT dismissed the appeal as beyond jurisdiction
vide order dated 16.04.2012, received by the applicant on 02.05.2012. The said revision



application was requn'ed to be filed before Central Govemment in terms of Sectuon 35EE
ofCentraIExcuseAct 1944 R

7. 2 Govemment notes that as per Sectlon 35EE ot’ Central Excnse Act, 1944 revision
applicatlon can be f‘ led wrthm} months of the cemmumcat:on of Order-in-Appeal and
Govemment an condone the: delay upto 3' onths if ju easons exist for the
'same. Hon'ble: High Court of Gujarat in W P. No. 39585/1'1 vnd "order'dated 15.09.11 in
the case of M[s Chouce 2Laboratones and ngh Court of Delhi ln ‘W, P No.: 5529/11 vide
order dated 04 08 11 ha\}e held that penod consumed before: wrong forum l.e. Tribunal
for perusumg appeal bonaf‘ dely is to. be. exduded m terms. of Sectlon 14 of limltatlon
Act 1963 for the purpose of reckonmg tume llmit of fi iing revnsnon ‘appllcat:on under

'condonable peﬂod As such”"the delay of 10 days in f‘hng rensoon apphcatuon No
195/452/12-0( is condoned and the case is taken up for decnsuon on ment



" "F.No.195/744, 745, 758 10 760, 1267,1269/11 & 195/452/12-RA-Cx

7.3 Government observes that ongrnal authority re]ected remission claims on the
ground that the loss of molasses for which remission was sought found to be much
higher than limit prescribed in Board Circular No. 261/15-CC/80/Cx-8 dated
06.02.1982. The original authority also confirmed demand of duty on such goods
claimed to be lost and also imposed penalty upon applicants. ‘Commissioner (Appeals)
upheld impugned Orders-in-Original. Now, applicant has filed these revision applications
on grounds mentioned in para (4) above. :

8. Government observes that the original 'a‘u'tho'rity has rejected temission
applications mainly on the ground that the shortage/loss of molasses for which
remissions were sought were much higher than prescribed limit of 2% within short span

of time. "On the other hand, the applicant has contended that such loss of more than
2% - arrived by the department as pertaining to period less than one month is actually
for one full year. In this regard, Government observes._that in these cases, the storage
loss is recorded for a period less than one month exceedmg 2%. The state excise
authorities in their verification conducted from time to twme has not recorded any such
loss. Though applicants claimed that the losses are recorded in ER-1/RG. But-on perusal
of copies of said document it is seen that at- the end of one month only the losses are
shown. Applicants claim that state excise has not physically verified the stiskcan not'be
accepted since the said- venﬁcatlon report by a state agency is a valid ev:dence The
applicants could not explain such big losses occumng ln very short’ Span of time and
hence, they failed to prove that losses occurred due to natural causes.

8.1  Government finds that the applican!s have contended’ that the Iosse_s“dshodld be
calculated over the year and not on short span of time. In this regard,:‘GO\iefnment
finds that the applicant was required to show their tank-wise molasses%-_f"'IOSses on
monthly basis in their ER-1 returns. However, on sample perusal of some of the copies
of ERs-1 submitted before Revisionary Authority, Government finds that such losses -
were not shown on regular monthly basis and suddenly losses were shown in Iast 1-1/2
months time. As such, the evidences submitted by the applicants fail to prove that the

7



losses occurred due to natural causes, as in case of loss due to natural causes, the loss
occurs gradually over the perlod of time and not in: dlsproportlonat ‘manner in short
span of times as, happen in this case. e e

9 Govemment observes that remission: of duty is govemed by rule 21 of the
Central Excise Rules,. 2002 which reads as follows ‘ B
“Remission of duty Where itis shown to the satlsfactlon;of the Commmissioner mat‘g*oods ‘have been-
lost or destroyed by natural causes or by unavoidable accrdent or are clalmed by the manufacturer as

unfit for consumption or for marketmg, at any time beforev_removal" he may remnt the duty%‘_payable on
such goods, subjectto such condrtlons as’ may be imp: (L AR ay duty,

cwcumstances of the each case As mentroned in para above, the apphcants could not
produce any, substantral énd;,; mentary evrdences to ‘show' that there have been
gradual Ioss of molasws over the penod of time- so as to Iogrcally conclude that such
losses happened due to natural cause As such satd losses of such a high proportlon are




" ENo.195/744, 745, 758 to 760, 1267.1269/11 & 195/452/12-RA-Cx

authority aIIowed remission in some cases where losses were shown to be within
permissible limit over the period of time. As spch, Government observes that lower
authorities judiciously scrutinized details of each case and accordingly rightly decided
the issue keeping in mind facts and circumstancés of éach case. | '

10  Government further notes that the apphcants have claimed that state excise
authorities has verified only book balance and not ascertamed the quantity physically.
The applicants "also questioned veracity of dip reading measurement used for
- ascertaining quantities. In this regard, Government observes that in catena of
; judgements court has held that dip reading method is a relrable method for calculatlng
 quantum of shortage of molasses “Government further agrees with ﬁndlngs of appellate
authority that since apphcants also appeared to have measured thelr stock from same
dip reading method for claiming their |mpugned remnssron claims and ‘hence, their plea
that dip method is not reliable, is not acceptable. Applicant has rehed upon G.O.IL
‘Revision Order No. 1393-1395/11-Cx dated 13.10.11. Govemment notes that in the said
case, the molasses storage losses were found below 2% and therefore demand was set
aside. As such the ratio of said order can not be made applicable to this case.

11, In view of above discussion, Government donot find any mﬁrmrty in orders of
vCommnssroner (Appeals) and hence upholds the |ssue

12.  Revision Applications thus rejected berng devord of merit.
13. So, ordered.

(D P. Srngh)
Joint Secretary to the Government of India
(1)  M/s Tulsipur Sugar Company,
Tulsipur, Dist. Balarampur, U.P.
(2)  M/s Balrampur Chini Mills Ltd.,
Balrampur, Distt.- Balrampur (UP)
(3)  M/s Mankapur Chini Mills Ltd., ’ s’
(Unit of Balrampur Chini Mills Ltd.)
Mankapur, Distt. Gonda, U.P. . i
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