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ORDER

This revision application is filed by Shri Byar Mohammed Asraf, 's]o Late Shri
Bayar Andunchi Beary, H.No. 656, Badiyar House, PO Beripadave‘ Via Uppala,
Kasaragod District, Kerala against the Order-in—AppeaI No. 165/2012 dated 28-09-
2012 passed by Commissioner of -Customs (Appeals), Bangalore with respect to
order-in original No. 21/2012 dated 22-03-2013 passed by the Additional
Commissioner of Customs, Bangalore. -

2. Brief fact of the case are that the applicant Shri Byar Moﬁammed Asraf was
intercepted by Customs Officers, Air Intelligence Unit, Bangalore International
Airport in the wee hours of 22-04-2010 on his arrival from Dubai by Emirates flight
No. EK 568 and an examination of his baggage and person resul;ced in recovery of
164 cartons of Cigarettes and 44 gold chains of different types weighing around 500
grams. The gold chain were found concealed on the body below the pant belt. Since
the cigarettes packets were not containing t;he"s\tatiutory warning as prescribed under
Cigarettes and other Tobacco Products (Packaging and Labelling) Rules, 2008 and
gold was concealed on his body with an intention to smuggle the same, the
adjudicating authority absolutely confiscated 164 cartons of cigarettes and

confiscated the gold chains valuing Rs. 7,84,000/- with an option to redeem the
good on payment of a redemption fine of Rs. 4,00,000/- under section 125 of the
Customs Act, 1962 imposed a penalty of Rs. 1,50,000/- under the provisions of

section 112 and Rs. 1,00,000/- under the provisions of section 114AA of Customs
Act, 1962.

3. Being aggrieved by the said order-in-original, applicant filed appeal before
Commissioner (Appeals), who rejected the appeal.

4. Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision application under Section 129 DD of Customs Act, 1962 before Central

Government mainly on the following grounds:



green channel nor concealed any goods/information from the Customs Officers,

4.2 The customs declaration form prescribed 'by the department doeg not carry

form in the absence of any specific place in the form where he could declare the
above said goods; he had approached the customs officer on duty to help him in

further submitted that the Adjudicating Authority has not considered our reply
submission’s dated 12-03-2011, 11-05-2011. On this ground the applicant deserves
Sympathetic consideration by this Hon'ble Authority.



any pictorial warning as specified in the above said rules. As stated above the
cigarettes brought by the applicant were only for personal use and not for sale, the
provisions of the above said rules are not at all applicable in this case. The applicant
would like to submit that gold ornaments brought by him were his own/his family’s
od omaments which were brought back after polishing. The investigation fave not

produced any evidence in the form of invoice/bill/payment details to prove that the -

ornaments brought by the applicant are new gold ornaments and were purchased by
him in particular shop in Dubai or any other foreign country. The onus is on the

department to prove that the gold ornaments were purchased by the applicant
abroad and had imported the same in violations of the customs provisions which has
not been proved by the investigation. The applicant being an illiterate and ignorant
berson hailing from a small village in Kerala was not aware of the provisions of the
law or the need to take export certificate in respect of the goods carried by him from
India which can only be termed as technical lapse and the same deserves to be
condoned by this Hon'ble Authority.

Applicant finally requested to set aside absolute confiscation and penalty or in

the alternative reduce penalty and also reduce redemption fine in the interest of
justice.

5. Personal hearing was scheduled in this case 24-07-2013, 31-10-2013 & 21-
03-2014. Nobody attended hearing on said on behalf of applicant as well as
respondent department. However Shri Bijali Shamendra Singh, advocate vide letter
dated 28-10-2013 had stated that order may be passed taking into account the
written submissions. He further requested that redemption fine and personal penalty
may be reduced to 50%.

6. Government has carefully gone through the relevant case records and
perused the impugned Order-in-Original and Order-in-Appeal.

7. On perusal of records, Government observes that examination of baggage
and personal search resulted in recovery of 164 cartons of cigarettes and 44 gold
chains weighing 500 grams and valuing Rs. 784000. The gold chain were found
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concealed on his body below the pant belt Apphcant has contended that he had
approached customs officer to fill declaratlon form and he wanted to declare the
goods. But the facts narrated in the punchnama and his statement confirm that the
said goods were recovered as a result of baggage examination and personal search.
Applicant has confessed in his statement recorded under section 108 of Customs Act
that gold chains were concealed in his body with an intention to smuggle the same

without payment of duty. The various contention raised by applicant were also
raised by Commissioner (Appeals). The appellate authority has discussed each
contention and did not found them acceptable. Government agree with his findings.
It is noted that Hon'ble Supreme Court has held in the case of

8. The contention raised by applicant c»ontrary’ to the version given in his
statement are not acceptable. The cigarettes and gold imported by the applicants in
commercial quantity is excess of limits prescribed in the baggage rules.
Commissioner (Appeals) has already held that applicant was not an eligible
passenger to import gold. These goods cannot be called bonafide baggage as
defined in section 79 of Customs Act. Applicant has failed to declare the goods are

required under section 77 of Customs Act. As such the goods imported in violation of
section 77,79 of Customs Act, baggage rules, 1998, para 2.20 of FTP and section 3,
11 (1) of Foreign Trade (Development and Regulation) Act, 1992, are rightly
confiscated by the original authority. There was no statutory waming printed on the
cigarettes packages as required under the cigarettes and other Tobacco Products
(Packaging and Labelling) Rule, 2008 as amended. So, Cigarettes were rightly
confiscated absolutely.

9. As regard, applicant’s pleading to reduce redemption fine and penalty,
Government finds that redemption fine/personal penalty imposed is harsh and can

be reduced. Keeping in view the overall circumstance of the case. Government
therefore reduces the redemption fine to Rs. 250000/- and penalty to Rs. 100000/-
and 50000/- under section 112 and 114AA respectively. The impugned Order-in-
Appeal is modified to this extent.
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10. The revision application is thus diSposed off in terms of above.

11, So, Ordered.

Shri Byar Mohammed Asraf,

s/o Late Shri Bayar Andunchi Beary,
H.No. 656, Badiyar House,

PO Beripadave Via Uppala,
Kasaragod District,

Kerala. '

(D.P. Singh)
Joint Secretary to the Govt. of India
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Order No. 67 /14-Cx dated 67-04-2014

Copy to:

1. Commissioner of Custom, Custom House, P.B No. 5400, C.R. Building, Queens
Road, Bangalore-560001. :

2. Commissioner of Customs (Appeals), P.B No. 5400, C.R. Building, Queens
Road, Bangalore-560001.

3. Joint Commissioner of Customs, Bangalore International Airport, Bangalore.

\ 4.PS t0 IS(RA)

5. Guard File.

6. Spare Copy
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