F.No. 195/135 & 136-137/11-RA
~ GOVERNMENT OF INDIA
MINISTRY OF FINANCE
(DEPARTMENT OF REVENUE)

14, HUDCO VISHALA BLDG., B WING
6% FLOOR, BHIKAJI CAMA PLACE,
_NEW DELHI-110 066

ORDER NO. 63 6</13-Cx DATED _ 22— 0] —2013 OF THE GOVERNMENT OF
INDIA, PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT
OF INDIA UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944,

SUBJECT . REVISION APPLICATION FILED,
AR " UNDER SECTION 35 EE OF THE CENTRAL EXCISE
- 1944 AGAINST THE ORDERS-IN-APPEAL No.:
482 (DKV) CE/IPR-1/10 dated 01/ 11/2010
& 457-458 (DKV) CE/IPR-I/10 dated 26/10/2010 -
passed by Commissioner of Customs & Central Excise

(Appeals), Jaipur-I.

APPLICANT : M/s.Indo Alusys Industnes Ltd
Bhiwadi.

RESPONDENT : Commissioner of Central Excise,
Jaipur-1.
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137/11- .

ORDER

_These revision applications are fil

ed by Mys. Indo Alusys Ind

ustries Ltd.,

3. Being aggrieved by the id Orders:Jn-Original
Commissioner (Appeals), who rejected the same.

these revision applications under section 35 EE of Centra
Central Government on the"fql'lb'\nrizng grounds o

the applicant has filed
‘Excise Act, 1944 before

4.1 The perusal of the allegations made in the Show Cause Notices while
proposing  to  reject the present refund claims;  the

findings
recorded by the Assistant Commissioner

in  his Orders-in-Original
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whereby the said Assistant Commissioner has
rejected the. above said refund claim* of the Appllcants and the ﬁndmgs
recorded by the Commrssroner (Appeals) while upholding the above sald Orders-in-
Ongmal would show that whnle in  the - Show Cause Notice the
present refund Claims_were proposed ‘to be denied on the allegatrons of .non-
comphance of Special Economic Zone Rules, 2006 and the Assistant
Commissioner has rejected the refund claims of the applicants on the grounds that
the applicants have not complied with the provision_s contained in Special Economic
Zone Rules, 2006, the Commissioner (Appeals) recorded findings that since the
applicants have not supplied the goods to a unit of SEZ/Developer of SEZ, the
applicants are not entitled to the present rebate clalms The Commissioner (Appeals)
~ while upholding the above said Orders—ln-Ongmal .has..made out .absolutely-a- new-
case which was never the case of the department in the Show Cause Notices as well
as in the Orders-in-Original and the apphlb_i}cants were never out to the notice on the
grounds which have been taken by the Commissioner (Appeals).

4.2 In some of the cases, the supply is to DLF Laing O' Rourke India Ltd. for
contract with DLF lerted SEZ Developer vrde letter of Approval No. F2/137/05 EPZ
dated 06.12.2006, DLF Clty, Sector-30, Silokhera, Gurgaon. Rule 10 of SEZ Rules,

2006 clearly extend all exemptlons drawbacks and concessions on the goods and

services allowed to a Developer or Co-developer to the- Contractors including Sub-
contractors appointed by such .Developer or Co-developer and in the instant case
DLF Laing O' Rourke India Ltd. is the‘Contractor for DLF Limited the SEZ Developer
and all the documents viz. ARE-1, Invoice etc. bear the name of the Developer along
with the Contractor and sufficient proof of exports were submitted to the
Jurisdictional Authorities. On this grounds only the impugned Orders-in-Appeal are
liable to be set aside. The applicant has relied upon same case laws in" favour of

their contention.

4.3  The Commissioner (Appeals) has not controverted the claim of the Applicants
that exports were not made against any Draw Back Scheme and/or under DEPB
Scheme etc. the exports in the present case were not made against any export
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E-No. 136-137/11-RA

Cdmf‘ni‘ission‘e‘r (Appeals)by the theory of Non-Travers. As per of Circular No,
-»29/2005:"c:q§ vd‘éfg‘di 32-12_7120‘9‘6,ﬁin' case the export entitlements far'e”' ﬁofévaued, the

dt. 27-12-2006
movement of the,
the :case‘méf_: be.

It s an established:taw Procedural requirements,
the substantive right cannot be den

has relied upon:same case laws, :

contention, the applicant

45 ';Thzeg,AssiSténtiz;commiésidhér?-vWﬁii'e':""'ﬁdf following the ratio of judgment of
Commissioner (Appeals) in Order-in-Appeal No. 02 (DK) CE/IPR-1/2009 dated 20-
01-2009 has réCofdéd following ﬁﬁdﬁhgs:- - o e,

" I further find that the latest Order-in-Appeal o 02 (0K) CE/jor-1/2009 DATED
20-01-2009 PASSED BY. THE Compissiopier (Appesls) Central Excise Jajpur-1 in case of
M/s. P.K. Tubes & Fitting Pvt. Ltd, Plor No. A58, O‘mpank/ /}}Valwhg the same issue in
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T UENoi95/i38®{36137/11RA

' favour of the assessee', has not been aocepted by the: deparlment and an appea/ has been

filed with the revesma/y author/ty Government of India. " o
In this connection it is submitted that it is not the case of department that

the said Order-m-AppeaI has either. been stayed or ‘overruled - by the ngher
Appllcant authonty, |t would therefore be apprec:ated by the Jomt Secretary to the
Assistant Commlsswner should have followed the ratio of the said Order-m-AppeaI
In support of contention as .above reliance is placed on Hon'ble Supreme Court of
India ]udgments in the case of Union of Inida Vs. Kamalakshi Finance Co Ltd
reported in 1991 (55) ELT 433 (SC). - : |

S Personal hearmg was scheguteg in, tms case on:10-10-2012 & 06-12 2012
Personal hearlng heId on 06 12-2012 was attended- by Shri Pankaj Mallk advocate
& Shri M.S. Subramamam on behalf of the applicant, who reiterated the grounds of:
Revision Appllcatlons They have relied upon GOI ‘order in case of P. K Tubes and
Fitting Pvt. Ltd. reported in 2012 (276) ELT 113 (GOI) Nobody attended heanng on
behalf of respondent department B '

6. Government has carefully gone. through the relevant case records and |
perused the lmpugned Orders-ln-Orlgmal and Ol:ders-m-Appeal T

7. Govern'ment 'observes that the applicant supplied their goods to SEZ and
filed rebate claims under rule 18 of the Central Excise Rules, 2002. The ongmal
authority rejected rebate claims of the applicant on the ground that the appllcants' |
failed to export the goods under Bills of export in terms of Board’s dircular No.v
29/2006-Cus dt. 27-12-2006 and hence, are not eligible for rebate claims.
Commissioner (Appeals) upheld the impugned Orders-in-Original. Commissioner
(Appeals) whlle upholdmg |mpugned Orders-in-Original has observed that the
appllcants were not requrred to submit any Bills of export for claiming the rebate
under rule 8 of the Central Excise Rules, 2002 and hence, rejection of rebate on
ground of non-submission of Bills of Export is not sustainable. However,
Commissioner (Appeals) observed that the applicants supplied the goods to buyers
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and Board's Circular No. 29/2006-Cus dstedt 37
the meaning of €Xport entitlement as g

benefit of rebate ciai

observes that Custo
the goods have been d

9. Government. observes that the appellateaUthontyheId that the, applicant

| eVIdencetopmvethattheysupplled impugned goods to Stz
unit or developer in order tobe eligible of rebate beneﬁtunderrule 18of the Central
Excise Rules, 2002 r/w the Board's Circular No, 29/2006-Cus dt. 29-12-2006.



9.1 Government finds that in order to decide the issue, it is necessary to peruse
the relevant legal/statutory provision which are reproduced below:-
Rule (10) of the SEZ Rules, 2006, reads as follows:- |

" Provided further that exemptions, drawbacks and concessions on the goods and services
allowed to a Developer or Co-developer, as thé case may be, shall also be available to the contractors
including subcontractors appointed by such Developer or Co-developer, and all the documents in such
cases shall bear the name of the Developer or Co-developer along with the contractor or sub-
contractor and these shall be filed jointly in the name of the Developer or Co-developer and the
contractor or sub-contractor, as the case may be: Provided also that the Developer or Co-developer,
as the case may be, or the Spedial Economic Zone Unit shall be responsible and liable for proper
utifization of such goods in alf cases, ” , '

Para (5) of the Board's Circular No. 029/2006-Cus dt. 27-12-2006, reads

" The existing SEZs, i.e., the ones notified under sedi'oﬁ 76)1 of Chapter X A of the Customs
Act, 1962 shall be deemed to have been notified under Section 4 of the Act. Supplies from DTA to
SEZ shall be exempt from payment of any Central Excise duty under Rule 19 of Central Exdise Rules,
2002. Similarly, such supplies shall be eligible for c"/aimr of rebate under Rule 18 of Central Excise
Rules; 2002 subject to the fulfilment of conditions laid there under, The provisions relating to exports
under Central Excise Act, 1944 and rules made there under may be applied, mutatis-mutandis, in -
case of procuremept by SEZ units & SEZ de_'ve/c;pe/; from DTA fqr their aqﬂ:on'z__eaf operations. ”

From harmonious perusal of above said jprovisions, it be come clear that
benefit of rebate can be allowed to supplies made to SEZ unit/Developer/Co-
deveIoper/contractor/sub-contractor. In the instant case, the applicants claimed to
have supplied goods to two entiles i.e M/s. DLF Laing ‘O’ Rourke India Ltd., and M/s.
Moser Baer Photo Voltaic Ltd., Greater Noida. The applicant in their grounds of
revision application has claimed that in the instant case, the supplies were to DLF
Laing ‘O’ Rourke India Ltd. for contract with DLF Limited, SEZ Developer vide letter
of Approval No. F2/137/05 EPZ dt. 06-12-2006, DLF City, Gurgaon. Under such
circumstances supplies made to M/s. DLF Laing ‘0’ Rourke India Ltd., a contractor
will be eligible for benefit of rebate claim. Government further notes that original
authority did not discuss this issue in either Show Cause Notices or in Order-in-

Original. However, the applicant has elaborated the factual issue in respect of said



11. These Revision Applications are disposed Off in above terms,

12, Soordered COh LRI e e

—

e (DP.Singh)
. Joint Secretary to the ‘Gowt. 'of India

M/s. Indo Alusys Industnes Ld,
SP-2/333, IndUstrialArea, Bhiwad";: S
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Order No. 63 ~6S  /13-Cx dated 2.2 .6).2013

Copy to:

1. The Commissioner, Customs & Central Excise, New Central Revenue Building,
Statue Circle, C-Scheme Jaipur.

2. The Commissioner (Appeal-I), Customs & Central Excise, New Central
Revenue Building, Statue Circle, C-Scheme Jaipur.

3. The Assistant Commissioner of Central Excise, Biwadi.

4. Shri Pankaj Malik, Pankaj Malik & Co., Chartered Accountants 207-208, Shree
Gopal Tower, Krishna Marg, C-Scheme, Jaipur-302001.

5. Guard File.
X_6:P5 to JS (Revision Application)

7. Spare Copy

ATTESTED

\

Q/
, (BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)






