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ORDER NO. _6/~62/13-Cx DATED [3-¢/ -2013 OF THE GOVERNMENT OF INDIA,
PASSED BY SHRI D. P. SINGH, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA, UNDER SECTION 35 EE OF THE CENTRAL EXCISE ACT, 1944.

SUBJECT :  REVISION APPLICATION FILED,
UNDER SECTION 35 EE OF THE CENTRAL EXCISE,
1944 AGAINST THE ORDER-IN-APPEAL No.
IND/CE/000/APP/198 & 199/2011 dated 24-05-2011
passed by Commissioner of Central Excise,
(Appeals), Indore

APPLICANT :  M/s Symbiotec Pharmalab Ltd.,
Indore (MP).

RESPONDENT : Commissioner of Central Excise,
Indore.
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ORDER

These revision applications are filed by M/s Symbiotec Pharmalab Ltd., Indore
(MP) against the Order-in-Appeal No. IND/CE/000/APP/198 & 199/2011 déted 24-

05-2011passed by the Commissioner of Central Excise (Appeals), Ihdore with
respect to Order-in Original passed by the Assistant Commissioner of Central Excnse,
Division, Indore. :

2. Brief facts of the case areithat‘j‘the'appﬁcant ‘supplied goods to a SEZ Unit
namely M/s Symbiotec Pharmalab Ltd., SEZ Pithampur, Indore under rebate claim.
Supphes to SEZ Umts are treated as export and rebate under Rule 18 of the Central
Excise Rules, 2(102 on such supphes is admissible as per Board’s Circular No.
29/2006—Cus dt. 27-12-2006 and circular No. 06/2010 dt. 19—03-2006 The
ad]udlcatnng authority after scrutiny of the rebate claims, issued impugned Orders-

n-OngmaI sanctlonmg the rebate claims of the‘Central Exc;se duty pa[d but reJected
the rebate claim w.r.t. spec:ai Addltlenal duty"' Rk b

3. Being aggneved by the sa[d Orders-m—Onglnal apphcant ﬁled appeals before
Commissioner (Appeals), who. re;lectedthesame |

4. Bemg aggneved by the mpugned 0 Appeal the abpliCant has filed
these revns:on apphcatnons under sectlon 35 EE ef Central Excise Act 1944 before
Central Government on the following grounds o

4.1 Commissioner (Appeals) ‘has falled to observe that the Assnstant
Commnss:oner has re]ected part rebate w.r.t. payment of Additional Duty, without -
offenng an opportunity to the applicant to explain th_e,posntlon This course ,o,f{actlon
is in defiance to the CBEC Supplementary Instruction as at para 8.4 of chapter-8.

4.2 The Commissioner (Appeals) has misconceived the provision in notification
No. 19/2004-CE (NT) dt. 06-09-2004 applicable for granting rebate under Rule 18 of
the Central Excise Rules, 2002 in terms of Boards Circular dt. 27-12-2006, ibid and
Circular dated 19-03-2010, ibid, when supplies are made from DTA to SEZ. The
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relevant portion of para-1 of notification No. 19/2004-CE (NT) is reproduced below
for ease of reference.

Y the Central Government hereby directs that there shall be granted rebate of
the whole of the duty paid on all excisable goods ﬁa//ing under the first schedule, exported
to any country other than Nepal and Bhutan, subject to the conditions, limitations and
procedures specified hereinafter. "

In view of above provisions, it is absolutely clear that the clearances are liable
to duty includes special Additional duty and the same is liable to be refunded to the

applicant.

4.3  The Commissioner (Appeals) has failed to notice from the relevant Order-in-
Original that the Assistant Commissioner, although have contended fhet the attested
copy of RG 23A Part-II is showing that duty has been paid from Cenvat account, but
he relied upon the report dt. 20-10-2010 of the Range officer and held that relevant

invoices do not indicate that additional duty has been paid, and the rebate is
admissible to the extent duty is paid/payable. This opinion has been generated
without proper examination of the relevant invoices accompanying the claim.

44 In order to resolve the dispute td the effeCt that the“paYmentkc‘Jf additional
duty has actually been made, the applicant has prepared a statement showing the
reference under which the said additional duty has been paid. The cenvat account
will also reflect the actual payment of additional duty.

4.5 The applicant has relied upon following case laws in favour of

a)  Adarsh Metal Corporation Vs. UOI reported in 1993 (67) ELT 483 (Raj.)

B) Hon’ble CESTAT (Mumbai) in the case of Bharat Chemicals Vs. Commissioner
of Central Excise, Thane-reported in 2004 (170) ELT 568 (Tri.Mum)

C) 2008 (12) STR 788 (Tri. Bang.) Binjrajka Steel Tubes Ltd. Vs. Commissioner
of Central Excise, Hyderabad.

5. Personal hearing scheduled in this case on 07-12-2012 was attended by
Shri Ramesh Nair, advocate on behalf of the applicant who reiterated the grounds of
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Revision Application. Nobody attended hearing on behalf of the respondent:
department.

6. Government has carefully gone through the relevant case records and
perused the impugned Order-in-Original and Order-in-Appeal.

7. ‘Government observes that the original ‘authority sanctioned the rebate
claims of Central Excise duty paid on gdods cleared to SEZ and rejected the part
rebate claims pertaining to special Additional duty peid on such clearances.
Commissioner (Appeals) observed that though the applicant has paid 4% of
additional duty, the same ddesfnot‘belongfto”categofry of list of duties mentioned in
explantation (I) ’of' the Nétiﬁcation NO 19/2004-CE (NT) and also they were not
liable to pay sald duty in respect of exports ‘made to SEZ Accordingly, Commissioner
(Appeals) uphold |mpugned Orders-m—OngmaI ‘Now, applicant has filed these
revision appllcatlons on gmunds mentloned in’ para (4) ‘

8. Gover'nmérit fnot’ééf that Céﬁ?‘irﬂiéswﬁé?‘f‘(kﬂpeals) in para 6 of his order
dated 24-05-2011 has observed as under:- v

™ From above, it is dlear that four percent additional duty paid by the applicant
does ot belong to any of the duties of exase, specified in the EVpIanaﬂon I.to the
Notification No. 19/2004-CE (NT) as no additional. duty of exdse is payable on the goods in
question which were cleared to a unit located at SEZ, Pithampur and from the records of the

case, it is not dear that why the applicant have, paid this duty, because as per existing
Central Excise provision at the re/evant tme if)/e four percent duty was‘ not at all payable on
b‘ze c/earance of exasable goods by them. Four percent additional customs duty is payable
under section 3(5) of me Customs Tariff Act, 1975 on the import of goods ”

Govemment observes that the sald duty was not found payable on said
clearances and therefore it cannot be treated as duty paid. Moréover, the additional
Customs duty is payable under section 3 (5) of Customs Tariff Act, 1975 on the
import of goods and not on export of gons. | Th‘is observation of Commissioner
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(Appeals) has not been controverted by the applicant by any substantial
documentary evidences. In absence of any such documentary evidences, it cannot

be concluded that the special additiong}M Eaid was actually payable in this impugned
case. In catena of judgments, Government of India has held that rebate of duties
can not be granted in cases where duties are not payable. Under such
circumstances, Government is of opinion that benefit of cash rebate cannot be

extended in this case.

8.1 Government observes that the applicant requested for re-credit, if in case the
cash rebate cannot be sanctioned. Government finds that appellate authority has
categorically observed that the applicant has paid duty, which he was not required
to pay. In this regard the Government notes that Hon'ble Punjab and Haryana High Court

in the case of M/s. Nahar Industrial Enterprises Ltd. Vs. UOI [2009 (235) ELT 22(P&H)], has
held that:

" Rebate/Refund — Mode of payment — Petitioner paid lesser duty on domestic product
and higher duty on export product which was not payable — Assessee not entitled to refund
thereof in cash regardless of mode of payment of said higher excise duty — Petitioner is
entitled to cash refund only of the portion deposited by it by actual credit and for remaining
portion, refund by way of credit is appropriate — Board’s Circular No. 687/3/2003 -CX, dated
3.1.2003 distinguished — Rule 18 of Central Excise Rules, 2002.”

In view of above, Government is of the view that the excess paid amount of
duty being a voluntary deposit cannot be retained by Government and therefore,
said amount is allowed to be re-credited in the Cenvat credit account from where

said duty was initially paid. Under such circumstances, Government modifies the

impugned Orders-in-Appeal to this extent.

9. Revision Applications are disposed off in above terms.

10. So, Ordered.
_—__/

(D P. Slngh)
Joint Secretary to the Govt. of India
M/s Symbiotec Pharmalab Ltd.,
385/2, Pigdamber Ray,
Indore (MP).
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- Order No.é/-¢ 2 /13-Cx dated )% - 0] -2013

Copy to:.

1. The Commissioner of Customs and Central Excise, P.B. No. 10, Manikbagh
Palace, Indore (MP) 452001.

2. The Commissioner (Appeals-I), Customs and Central Excise, 4, Inderiok
Colony, Kesar Bagh Road, Indore (MP).

- 3. The Asstt. Commissioner of Central Excise, Division-Indore.

4. Shri Ramesh Nair & Co., Lakshmivihar, AG-192, Schemem No. 54,
Vijayanagar, Indore. L ,

L/S./fto'ls (RA)

A& Guarrt File

7. Sparé Copy

 ATTESTED

(BHAGWAT P. SHARMA)
OSD (REVISION APPLICATION)



