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ORDER

This revision application is filed by M/s Coral Laboratories Ltd,

(hereinafter referred as Applicant) against the Order-in-Appeal No. 104-CE/MRT-

12011 dated 22.12.2011 passed by-the Commissioner(- Appeats) Central Excise,—

Meerut-I with respect to Order-in- Ongmai R~168/2010 dated 10.09. 2010 passed
by the Deputy Commissioner of Central Excise, D_ehrad_un

2 Brlef facts of the case are that the apphcant engaged in tte manufacture
of excisable goods, namely” Drugs & Medlcmes ﬁled a rebate claxm on
1.06.2010 + for ‘Rs -2,26; 697. 22 under Nottﬁcat:on No. 21/2004—CE(N‘D
dt.06.09. 2004 read WE’Eh Rule 18 of the Centra[ Excrse Rules, 12002 ciatmmg ‘that

the said amount had been pald by them on the mputs used in the manufacture

o,

of goods exported as per the fottowmg detarls—

'57_;':'

Blll of‘ Lading

: ARE‘-;’ Smpemg Bﬂl Comm - Duty
No. | Nb.:.& Date '__-N‘o.& Djate o LiNe. & Date | Invoice No& | involved on|
- e | Date | inputs(Rs.)
| BA/09-10 8173306 B@M/PR@/BN:J; .:.CLL[EXP[iBZ[ 170699.00
b R dt 22 02 210 - D/09/190- | .09 -18 dt. :
- dt.19.02.10 dt 25 ez te -_ 1 27.02 m '
T EXI12/09-10 [8173306 B‘O-M[PEQ/EBN : CLL/EXP/lDZ 15-599-7.09" _
b Geeaaeoin LDl 00 R0 Ol
gi9.02.10 |0 o o - L L2520 ) 97 02. _te - =
o i e Ly 226696.0?‘
3 The Deputy Commrss;oner Central Excrse, Dehradun vide Order-In~

Ortgmat No.R-168/2010 dated 10 09.2010 re]ected the rebate claim on the
grounds that the ‘applicant had fasled to fulfill the cond;tlons laid down under
Nouﬂcatlon No. 21/2004 dated 06. 09 2004 read w1th Notrficat[on No. 42/2001-
CE(NT) dated 26.06.2001.
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3.1. Being aggrieved by the said Order-In-Original, applicant filed appeal
before Commissioner (Appeals) who dismissed the same vide Order-In-Appeal
No. 104-CE/MRT-I/2011 dated 22.12.2011 by holding the appeal as time barred

without going into the merits of the case.

4, Being aggrieved by the impugned Order-In-Appeal, the applicant filed this
revision application under section 35 EE of Central Excise Act, 1944 before

Central Government on the following grounds:

4.1  That the issues to be decided in revision application are:-

(@) That whether the procedural lapse/breaches may lead to denial of
substantive benefit, which is extended under the provisions of the Act for
exporters who earn precious foreign currency for the country?

(b) That whether the incoirrect mentioning of date of receipt of order may lead
to denial of substantive benefit specially when the same took place due to

improper communication, without any intention to do any wrong thing and

especially when the delay is only fér a _per.lzc_a;:imof 03 <_:i_a-ys_>?

4.2. - That the applicant would like to place the followings with regard
to first issue to be decided : '

The Department has alleged that:
i The party has at Table 2 of the AREs under the column “ rebate

admissible under Rule 18” mentioned “N.A”. Further amount of duty paid on
excisable material and packing material used in manufacture of export goods is

also not mentioned by the party on the AREs.
ii The party has exported the goods on AREs whereon no self-certification is

incorporated on AREs.

b. That the department has not appreciated that the applicant even before
exporting the goods obtained input output ratio approved for export of

manufactured goods and had categorically communicated his stand that rebate

of input stage duty shall be claimed.
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2, That the department has held that the applicant had mentioned NA in
the column "rebate admissible under Rule 18" whereas the said column is blank
in the ARE-2s.

d. That the department has further failed to appreciate the specific declaration

by the applicant on the AREs that "we have been granted permission by AC or
DC of Central Excise Vide V(30)Tech/Coral/02/10/1089 dated 03.02.2010 for
working under notiﬁcation no‘21/2004;CE(NT} dated 06-09-2004".

e. That the department has further falled to apprecrate that the details o
duty pard on excisable materials and packmg mater!als used m the manufacture
of export goods for which rebate under Notlfrcatlon no. 43/2001 CE(NT) dated
26.06,2_001 is being claimed has b_een. du[y_ mentioned in the Table 2 of the said
AREs. ; : :

fo That it has not been apprecrated that |r1t|mat10n towards self sealmg of

conSIgnment was a]so furmshed before the department

g: That the apphcant has duly substantlated the exports by fi Emg a!i the

_reqursrte documents and as such [t is not m drspute that the goods have actual!y

been exported and ccnvertlble forelgn 'currency : '_-as bee- "eamed For the

country

k. That the department has ]ust relected:_ - he rebate claim en such grounds

which are }ust of procedural natu;re That in catena of }udgments lt has been

hefd that sutrstantrve benet“ t should not be denled en the' bu .-of procedura[

Tapses That reirance is pfaced on the: fcflowmg Judgments m thrs regard
- Cammissroner of Central Exc15e Bhepai 2006 (205) ELT 1093 (G 0.1}
* Barot Exports Equaient 2006 (293) ELT 0321 (6. O L )
. M.odern,_Process Prmters-: 2006- (20‘4})‘ ELT 0632 (G;O‘.I..}-'

. Commxssroner of Centrai Exc1se & Customs, Nagpur 2606(200} ELT
Oi?S(G.O.I) '
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»  KRISHNA FILAMENTS LTD : 2001 (131) EIT 726 (G.0O.1.)

o ALLANASONS LTD: 1999 (111) EIT 295 (G.0.1.)

4.3 That the appellant would like to place the followings with regard

to second issue to be decided:

a. That there has been an inadvertent delay of three days in filing the
appeal, which was not admitted due to communication error between the plant

and the consultant as the plant iz in Dehradun and consultant was in Daman.

b. That the issue with regard to late filing of appeal was not at all raised at
the time of personal hearing before the Commissioner (Appeals), if the said fact
had come in the knowledge of the Commissioner (Appeals), he could have
afforded another opportunity of being heard to the applicant and could have
asked for substantiation of his stand on this count, but no opportunity on this
count was afforded, instead the appeal was dismissed on this count only,

eading to denial of legitimate benefit available to the applicant.- -

£ That the Commissioner (Appeals) could have upon calling the applicant
assessed the factual circumstances and could have condoned the delay in-appeai
as he was possessed with powers for the same and thereafter could have

passed speaking order on the merits of the case, which he has failed to do.

d. That even without affording any opportunity of substantiating his stand
he has held that the applicant mis-declared the date of receipt and as such is
not entitled for any leniency as they have tried to mislead the appeliate

authority, which amounts to a conduct bereft of genuineness and bonafide.

e. That apart from dismissing the appeal on this short count he has not
considered merits of the case and has not passed any speaking order on other
issues and as such it is amply clear that the principles of natural justice have
been grossly violated and applicant has been denied legitimate benefit available

to him under the provisions of the Act and Rules made there under.
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5. Personal hearing in this case held on 01.04.2015 was attended by
Shri Rajesh Gupta, Chartered Accountant, on behalf of the applicant, who
reiterated the grounds of revision application. An affidavit was also submitted to
the effect that the delay of 3 days in filing appea] before Commissioner

(Appeais) was not intentional. He requested that the case may be consrdered

aton,

for allowing them legitimate beneﬁt of rebate and that delay of 3 days may not

be taken agarnst the app!rcant

6. ; Government has careful]y gone through the re!evant case records and

.perused the lmpugned Order-In Ongrnaf and Order In—AppeaI

7 On perusai of records, Government notes that rn thIS case the appeal filed

agamst the order of ad]udlcatrng authorrty was rejected as trme barred since f
appeal was t‘ !ed before Commlssroner (Appeais) after explry of strpulated perlod :

of 60 days for ﬁ}rng such appeal Now the apphcant has f led thrs rewsron_

appircatron on the grounds stated in para i above An aff davrt dated

31.03. 2015 has also been presented Where:rt rt rs adrnrtted that Grder—Irr—-"

Orrgmal was recerved on 17 09 2010 and f’orwarded_ to thelr consu[tant 1

Daman that it appears dates were not properéy cemml

[eadrng to mentlonrng of rncorrect date* that appeals were srgned by totaf[y' :

re!yrng on credrbrhty of the Counsei and tha whatever happened Was due to,

. unawareness of apphcant and mrstake of Co i seL

dec:ded whether appeai was rrghtly reJectedﬁ_a tin
(Appeais) ' '

8 ‘I thrs regard Government observes that itis an '7 'ndrsputed fac:t on

_ record that apphcant had ﬁ!ed appeal before Commrssroner (Appeals) on
' 719 11 2010 agamst the Order In- Origlnaf dated 19 09 2010 and menttoned the
_-ctate of recerpt of Order—In Ongrnat as 08 H Zﬁil whereas as per a report

'from the Drvrsronai Oﬂs‘ ce Dehradun the lmpugned order was recenfed by the

app!rcant on 17 09 2010 anng w1th acknow!edgement m token of recerpt

9. Government notes that as per Sectlon 35 (1) of Centrai Excrse Act 1944

an appeal has to be fi Eed wrthm sixty days from the date of communrcatron of

6

arred by Commissioner
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Order-In-Original and Commissioner (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal, is
empowered to condone the delay upto thirty days. In this case, appeal is
admittedly filed after the stipulated time of sixty days. The Commissioner
(Appeals) has rejected the appeal on the ground that it is barred by time. This
part of the findings is not challenged by the applicant. Admittedly, the appeal
had been filed beyond the period of limitation. However, there was no request
made by the applicant before Commissioner (Appeals) seeking condonation of
delay. On the contrary a wrong date of receipt of Order-In-Original has been
mentioned which would not have come to light but for the report from the
Division. The Commissioner (Appeals) did not find reason to condone the delay
as the applicant did not seek any condonation and mis declared the date of
receipt of Order-In-Original in their appeal before Commissioner (Appeals) in an
attempt to show that it is filed within time. This fact is also not challenged by
the applicant.

10.  Government further finds that the contention of the applicant before the
Revisionary Authdrity that the mistake of mentioning wrong date of receipt of
Order=In=Original-is -of its Counsel, - the applicant signed the appeal relying on
the Counsel is not tenable as it reflects the non-serious and frivolous attitude of
the applicant in filing appeal and is clearly an afterthought. The responsibility
for filing true and correct declaration of the factual information such as date of
receipt of Order-In-Original clearly lay with the applicant and this burden cannot
be shifted by the applicant on anybody else. A liberal attitude therefore, cannot
be adopted in case where the delays are deliberate acts or even negligence on
part of the applicant. In the circumstances, it ‘cannot be said that the order

passed by Commissioner (Appeals) is erroneous.

11. In view of above discussion, Government holds that Commissioner
(Appeals) has rightly rejected the appeal as time barred and therefore the
revision application cannot be entertained on merits of the case under Section
35EE of Central Excise Act, 1944. Government does not find any infirmity in the

impugned Order-In-Appeal and therefore upholds the same.
7
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12, The revision application is thus rejected in above terms.

13.  So, ordered.

Jomt Secretary to the Govemment of Indsa

; M,!s Cora! Laboratorles Ltd
- Plot No. 27-28 Selaqun :
Dehradun :
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GOI Order No. 14/2015-CX dated 30.06.2015.

Copy to:-

1. The Commissioner of Central Excise Meerut_I, Opp. Chaudhary Charan

Singh University, Mangal Pandey Nagar, Meerut-250005

2 The Commissioner (Appeals), Customs, Central Excise & Service Tax,

Meerut_I, Mangal Pandey Nagar, Opp. C.C.S. University, Meerut-250005.

3. Mr. Rajesh Gupta, FCA, 1% Floor, MIG Building, 88, Nehru Colony,
Dehradun-248001.

4. The Assistant Commissioner of Central Excise, Division-Dehradun

5 PA to JS (Revision Application)

~Guard File - R

7. Spare Copy.

ATTESTED.

( SHAUKAT )
Under Secretary to the Government of India (RA Unit)






