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This revision application is filed by Commissioner of Central Excise Kolkata-VII
Commissinerate Kolkata, against the order-in-appeal No.90/Kol-VII/2011 dated
25.08.2011 passed by Commissioner (Appeal- I) Central Excise Kolkata with respect to
order —in-original No.09R/MC/ER/Col-V1i/08 dated 31.03.2008 passed by Maritime
Commissioner of Central Excrse Kolkata M/s Vedrk Vam]ya Pvt. Ltd. is the respondent
in this case.

2. M/s Vedik \janijya Pvt. Ltd. procured certain quanity of inputs on payment of

duty. from M/s Hanny Fibre Pvt. Ltd., Plot No. 1, Hill No.2, EPIP, Byrnihat, Rai-Bhoi -
| Drstrrct Meghalaya, State of North East of India who are availing area-based exempt|on
of. Central Excrse duty under Notification Nos. 33/99-CE dated 08.07.1999. Such inputs
were exported as such by the respondent to SEZ Unit and rebate of excise duty
amounting .to. 'Rs.18,04 540/- pa:d on such mputs by the said manufacturer as
mentloned in. retevant procurement document has been c!armed under Rule 18 of the
Central Excise Rules, 2002 read with Nottf‘ catron No. I9/2004—CE(NT) dated 06.09.2004
as amended. SCN dated 09.10. 2007 was lssued by the Mantrme Commissioner, Central
Excise, Kotkata-VII Commrssronerate proposmg fer re]ectlon of the claim for rebate of
aforesald amount on the ground of. mn—compﬁance of the provisions of Rule 18 and
stlpulatron of Notification No. 19/2694 ibid in as much as the term “duty paid® used in
Rule 18 does not include that portron of dut;t which is subsequently refunded to the
manufacturer. After following due process ‘of Iaw, the Maritime Commissioner, Central
Excise, Kolkata-VII Commissonerate vide order-in-original No. 09R/MC/ER/KOL—VII/08
dated 31.03.2008 rejected the said rebate claim.

3. Being aggrieved by the said order-in-original, respondent filed appeal before
Commissioner (Appeals) who allowed the same in favour of respondents by setting
aside the impugned order-in-original dated 31.03.2008.



F.N0.198/657/11-RA

4, Being aggrieved by the irnpugned,orderéin-appea!, the applicant department has
filed this revision application under Section 35 EE of Central Excise Act, 1944 before
Central Government on the following greunds:

4.1 The issue relating to amount of duty that is to be rebated under Rule 18, in
respect of excisable goods manufactured and cleared avalhng the area based exemption
schemes available for North-East under Notfn. No. 32/99-CE and 33/99-CE both dated
08.07.1999 has been examined by the Central Board of Excise and Customs, who vide
its letter F.N0.209/11/2005-CX-6 dated 08.12.2006 has confirmed that the same was
referred to the Law Ministry, who have opined that the term “duty paid” used in Rule 18
does not include that portion of duty, which is subsequently refunded to the
- manufacturer. It has further been opined by the Law Ministry that the amount so
refunded to the manufacturer is to be treated as an exemption and rebate of the said
amount cannot be paid.

4.2 ltis evident that the Commissioner (Appeals), while arriving at his decision, has
solely based on the Board’s Instruction issued under F.No. 209/11/2005-CX-6 dated
03.04.2007 and has applied the clarification of the said authority to the instant case
having equated the issue under consideration in.the said Instruction with that of the

case under decision by him. But the said authority, on scrutiny, reveals that the issue
| clarified in the said :ﬁruﬁgn is completely d;ffeﬂent from that of the present case and

the Commissioner (Appeals) has erred, in consrdenng the said two issues at par, on the
following counts: | o fe S , "

4.3  The CBEC issued letter F.No. 209/11/2005-CX-6 dated 08.12.2006 on the subject
"Rebate on goods manufactured in North-East and subsequently exported under Rule
18 of the Central Excise Rules-2002”, And the Instruction under F.No. 209/11/2005-CX-~
6 dated 03.04.2007 relied upon by the Commissioner (Appeals) has been issued for
clarification of certain points of the Instruction of even no. dated 08.12.2006 ibid.

It has been explicitly mentioned in the said Instruction dated 03.04.2007 that the issue
under consideration therein was on “... -applicability -of instruction of even no. dated
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08.12. 20&10 ‘the gools exported by ‘units ustrfg inputsmanﬁfwctumd am% cleared by
units availing the area based exemption scheme.” More precisely, it relates to export of
“goods manufactured by units using mpu& marufactured and cleared by units availing
 the area based exemptron scheme and not 'as such' export of Inputs manufactured and
cleared by unrts avamng the area based exem Y me, Thrs is further confirmed in
‘the later part of the said Instructions through the fouowmg sentences

3 , and pay

"The units located in other: m of thecounh'y mah | theg
~the appﬁcab!e ‘axcise duty oh expott of goox ‘therefore; ‘they are eligible to

claim: rebate of said duties under Ru% 1% of the Cmtrat ‘Bxcise Rules, 2002. The
Board's: instructions: dated 108,12.2006 cannot ‘beapplied to such ‘units as it

e daﬁﬁes that the term ‘duty paid’ usad m &ule 18 of the: Central Excrse Rules,
the manufacturer’ (units avamng are based exemphon) In the present case,
untry are the fmanufacturers and no

theréfore, rebate cannot be

a tnm saw instruction is in respect

iy ¢  of the countr) (i.e., by units

pec fcr area bwect exemption) using

» acture ; ,' ermpti '=‘andftheamountof rebate

. ,obvrqusly refers to the amount Gf duty pard by such manufattumrs on such
:manu‘fécurred goods

4.5 Conmm as above: ﬁﬁ said ~=nvw S, whmread with the 'Instmction under

F, No. 299;'11{2065-.(*& dated 98.12 2006 leaves noscope to huld that the same allows

- rebate of duty for:“as such” exmrt of inputs manufactured and cleared by: units availing
the area Based exemption: sc.heme. : ' |

In view of the facts’ and legal provisions as above, -Com issim-of Central
Excise, Kolkata-VH C issionerateis of the opinm that the instant OMer -in-appeal
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~ No. 90/KOL-VII/2011 dated 25.08.2011 passed by Commissioner of Central Excise
(Appeal-I) is not proper and legal.

5. A show cause notice was issued to the respondent under Section 35 EE of
Central Excise Act, 1944 to file their counter reply. No reply was received till the
personal hearing held on 4.4.2013. However during hearing, 7 days time was sought to
file reply. Respondent filed written submission vide letter dated nil receive d on
7.5.2013 stating as under :- | i

5.1 We carry on business inter alia, for purchasing duty paid goods directly from
manufacturer under cover of invoices issued under section Rule 11 of the said Rules
duly registered with the department as a dealer of excisable goods having registration
No. AACCV1793QXD001, we purchased excisable goods namely Coper Strips
(herelnafter referred to. as “said goods”) under Central Excnse Tariff Sub Heading
74091900 from the manufacturer M/s Hanny Fibre Private lelted Plot No. 1, Hill NO.2, |
EPIP, Byruhat, Ri-Bhoi District, Meghalaya — 793101. The said manufacturer has been
availing Area Based Exemption in terms of Notification No. 32/99 & 33/99 CE both

- dated 08.07.1999.

5.2 We exported the said goods to M/s Infinity Electric Private Limited, Falta Special
Economic Zone (SEZ), Falta, 24-Parganas (South), West Bengal following the
procedures enumera,t,gd .under Rule 18 of the said Rules. read- with Notification No.
19/2004-CE(*NT) dated 06.09.2004(as amended) further read with the clarification .
given by the Board vide Circular No.29/2006-CUS dated 27.12.2006 issued in context of
implementation of SEZ Act 2005 and SEZ Rules 2006. Said goods were remgved from
our registered premises under cover of among other documents and we filed r:Iaim of
Rebate of duty paid. |

5.3  Departmental instructions restricting payment of rebate under Rule 18 given vide
Board’s letter F.No. 209/11/2005-CX-6 dated 08.12.2006 were issued relating to rebate
of the duty paid to the manufacturer availing the said Area based exemptions only and
not to units located in other parts of the country. While issuing further instructions on

5

[ SN TSNP RS Dl
H ) . i

SR RPN BT RRUT o 3‘1
i PR T LI SN ; e ety H



F.N0.198/657/11-RA

the subjéﬁi‘éba’te ‘on“goods manufactured in. North-East etc.i“"FiNo:-v2?€')9/;1?f1!/2005-CX-6
dated 03.04.2007, it has been clarified inter alia, that “there is no bar on utilizing this
credit for payment of duty on goods cieared for exports The units iocated in other
parts of the country manufacture the goods and pay the appiicable exc;se duty on
~export of goods, and therefore, they are ehgible to ciarm rebate of said duties under
Rule 18 of the said Ruies 'ihe Board’s mstructions dated 08 12 2006 cannot be applied
to such units asit clariﬁes that the term duty paid sued in Rule 18 does not include that
portion of duty, whrch is subsequentiy referred to “the manufacturers" (unlts availing
are based exemption) In the present case, the units iocated in other parts of the
country are the manufacturers, and no portion of duty paid by them is refunded to
- them,’ therefore rebate cannot be denied to such units.

54 For that the Mar‘ |
| notlﬁcation no

jHe has faiied to foiiow the settediaw that notiﬁcatton comes mto operat;on from the
date. This vital change in non-grant&ng rebate of duty paid on export of goods in a
- given sitdatieri havmg been i?’-‘;’j s [T i ﬁtst timé vide clause (hy para(2) in Notification
2004 NT) dated 06: 09 2004 nserted by said Nottfication dated 17.09.2007,
- concerned trade and industry: could oniy know about the change in the stand of the
 department only on and from 17.09.2007 and néver prior to that date. In order to
ensure that pubhc is aware of the change a notification issued rs required to publish
and made avaiiable mrsaieonmadaymenwﬁm;s issued. - The effect of said vital
amendmeits -is of prime importance in the :present case that the amended legal
provisidns are effective only from 1_7.09.2007, i.e. that date of the said hotification,

~ which he has failed to evaluate but our dispute period fromv 31.05.2007 to 25.06.2007.

5.5  Inidentical set of facts and circumstances of the instant case-,»HOn'bier?i'ribunai' in
the case dedision Dujowala Products Ltd. vs. CCE [2008 (223) ELT 499 (T)] wherein it
has been held interalia, that “since the goods are treated as duty paid for the purpose

6
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... of availing cenvat credit, they eannot be treated as duty paid for the purpose of availing

cenvat credit, they cannot be treated as non-duty paid for the purpose of grant of
rebate in terms of Rule 18 of the Central Excise Rules.”

Though the said decision was relied upon by the appellant, he has neither
discussed nor analysed the same rendering the said order non-speaking order liable to
be set aside. In absence of any evidence regarding any double or extra benefit taken
by the appellant in respect of the goods which is ultimately exported, being no existed,
he should have allowed the instant rebate.

6. Personal hearing was scheduted in this case on 22.02.2013 and 04.04.2013. Shri
Biswajit Bhowmik, Accountant, authorized representative of respondent appeared for
hearing on 04.04.2013 on behalf of the respondent who reiterated the submissions
made their written reply and requested to uphold the impugned order-in-appeal.

7. Government has carefully gone through the relevant case records and perused

the impugned order-in-original and order-in-appeal.

8. On perusal of records, Government notes that Maritime Commissioner had
rejected the rebate claim relying on CBEC Circular dated 8.12.2006, 3.4.2007 and Not.
No. 37/2007-CE(NT) dated 17.09.2007 which has amended Not. No. 19/04-CE(NT)
dated 6.9.2004. Hovyeyg’f,{Commisﬁoner (Appeals) has_wdgcfidgq_ the case in favour of

respondents. Now department has filed this revision application on the ground stated

in para 4 abvove.

9. Government notes that the -respondent procured the said goods from a
manufacturing unit M/s Hanny Fibre Pvt. Ltd. located in North-East who was availing
area based exemption of Central Excise duty under Not. No. 32/09-CE dated 8.7.1999
and 33/99-CE dated 8.7.1999 and cleared / exported thé same to SEZ Unit in Falta,
West Bengal. Applicant depértment has contended that the manufacturing unit in
North East area is getting refund of the portion of duty paid in cash and therefore in
view of CBEC clarification vide circular dated 8.122006, M/s Vedik Vanijya (P) Ltd. the
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respondeht is entitled for rebate claim under rule 18-of Central-Excise Rules 2002. In
this regard, Government observes th“at"CBEC' vide circular dated 3.4.2007 has further
clarified the instructions contained'in circular dated 8.12.2006. The circular dated
3.4.2007 reads as under :-

" Subject:  Rebate on goods manufactured iri North East etc., and subsequently exported under
Rule 18 of the Central Excise Rules, 2002 ~ Reg.

Please refer to the instructions issued under letter of even number dated 8.12.2006 [2006 (204)
ELT T12] on the above subject. In this regard' referéno‘e’s have been received from the field formations
as well as the trade and industry seeking clariﬁcation on applrcabmty of sald instructions to the goods
exported by units : usmg the inputs manufactured and cleared by units avalllng the area based exemption
scheme. ‘

‘ 2 The nssue has been exammed It is seen that the unlts !ocated in' other parts of the country

are permltted to take ful[ credlt of duty pafd on the Inputs (procured from J&K North East, Slkklm and
Kutch) under R,uie 12 of the Cenvat Credrt Ruies 2004 Thrs rule IS a specral d|spensat|on to ensure that
the manufacturmg units in North East etc are not ptaced at dlsadvantage vrs-a-ws umts outside such
area. Further, there is no bar on utlhzing thrs credit for payment of duty on goods deared for exports.
The units tocated in other parts of the country manufacture the goods, and pay the apphcable excise duty
on export of goods, and therefore theyr are ehgnbfe_to daun rebate of sald dutues under Rule 18 of the
Centra£ Exc:se Rufés 2002. The Board’s 'mstructrons dated 8. 12 2006 cannot be apphed to such units as
it clarifies that the term “duty pard' used in Rule 48 of the Central Excise Rules ZGOZ does not include
that portion: -of duty, which is subsequently refunded: tr:r the manufacture (units avarling area based
exemption). In the present case, the units. located in other parts. of the country are the manufacturers,
and no portron of duty paid by them is refunded to them, therefore, rebate cannot be denied to such

units.”

The said cIanﬂcatlon relates to the rssue of rebate on goods manufactured in North East
etc. and subsequently exported under rute 18 of CER 2002. It has been specifically
clarified that unlt located in other parts of the country are perrmtted to take full credit
of duty pald on the inputs under rule 12 of Cenvat Crednt Rules 2004 and there is no
bar on utrlrzmg this credit for payment of duty on goods cleared for exports under claim
of rebate in terms of rule 18 of CER 2002 The sald circular further cianf' ed that units
located in other parts of the country are the manufacturers and no portion of duty paid

8
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by them is refunded to them and therefore rebate cannot be denied to them.
Government finds no ambiguity in said clarification and it is applicable to the instant
case since the respondent after procuring goods from manufacturer in North East on
payment of duty has exported the sahe to SEZ Unit. The department has not disputed
the fact that duty paid goods procured from a unit availing area based exemption Not.
No. 32/99-CE and 33/99-CE both dated 8.7.1999, have been exported to SEZ Unit. In
view of clarification contained in circular dated' 3.4.2007, Commissioner (Appeals) has

rightly allowed rebate claims to the respondents.

_ o

10. It is pertinent to mention here that as per sectiofn 88 of Finance Act 2008, rule
18 of Central Excise Rules 2002 was amended retrospecjrtively to the effect that rebate
of duty on excisable goods cleared from factory for eprﬂ shall also be admissible for
that portion of duty paid for which the refund has been granted in terms of the
notification 32/99-CE dated 8.7.99 and 33/99-CE datedj 8.7.99 and other area based
exemption notifications, during the period 1.3.2002 to 7.i2.2006. Further Hon’ble High
Court of Gujrat in its judgment dated 25.2.2010 in SCA No. 12638/08 with SCA No.
12369/08 filed by M/s Welspun Gujrat State Rohren Ltd. reported as 2010 (254) ELT
551 (Guij.), has held that vby inserting clause (h) in the notification No.19/04-CE(NT)
dated 6.9.2004 vide Not. No. 37/07-CE(NT) dated 17.09.2007 in case of export of
goods which are manufactured availing notifications 32/99 and 33/99-CE both dated
8.7.99 and other such notifications, the rebate shall not be admissible underqthis
notification. Hon’ble High Court has held that said notification is applicable
prospectively and despite amendment made in rule 18 as per section 88 of Finance Act,
2008, the right vested in the exporter to claim rebate in respect of export.of goods after
8.12.2006 till 17.9.2007 continued and its validity and enforceability could not be
affected. Government notes that in view of said judgment the rebate claims were
admissible upto 17.9.2007.

g
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11, In“View of posiﬁon explained above Government do not ﬁnd any mﬁrmlty in the
* impugned order-in-appeal and therefore uphokds thesame.

12. The reylsion applucaqon ss rebemgdevmd of ment :

13. SO'OI‘CIEFEd.

(D P. Singh)
Jomt Secretary (Revusuon Application)

Commissioner of Central Excise
Kolkata—VII Commissionerate,

' Bamboo Villa (5™ Fioor),
169, A.J. C. ‘Bose Road,

- Kolkata— 700 014 -

(wmn wrri/Bnagwat Shame)
7 ORI - Srgwa/Assistant Commidsoner

C&“c 08D (me

M-matryoﬂ*manc. (Deptt of
‘ : ; ' s /Gowt - of Indss
R 3% NEH/ Now Deini
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Copy to:

1. Commissioner of Central Excise (Appeal-I), Bamboo Villa (4™ Floor),169, A.J.C.
Bose Road,Kolkata — 700 014

2. Maritime Commissioner of Central Excise (Appeal-I), Bamboo Villa (4%
Floor),169, A.J.C. Bose Road,Kolkata — 700 014

3. M/s Vedik Vanijya Pvt. Ltd., Plot No.20 (1% & 2"d Flbor), Palm Village, Bhasa,
Bishnupur, 24 Parganas (South), West Bangal b

4P To JS(RA)
5. Guard File.

6. SEJare:Copy

ATTESTED

A oot o i A b\ ‘é
(Bhagwat P. iSharma)

OSD (RA)
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