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F.No. 195/1651/12-RA
Order No. 52/2015-CX dtd 25.08.2015

ORDER

This revision application is filed by  M/s N.V.R.Forgings, Jalandhar
(hereinafter referred to as applicant) against the Order-in-Appeal
No.188/CE/LDH/2011 dated 21.08.2012 passed by the Commissioner (Appeals),

———Chandigarh-I with respect to Order-in- Orlgma! No.12/JAL/DC/2011 dated

17.03.2011 passed by the Deputy Commrssroner Central Excise, Ja!andh“ar o

2 Brief facts of the case are that appheant holdmg Central Excise regrstratron ;
. were engaged in the manufacture of hand tools falling under chapter 82 of
~ Central Excise Tariff. On scrutiny of ER-3 returns of the apphcant for the
quarters end;ng June, 2009 and September, 2009 it was observed that during
this period the applicant had c[eared excrsabie goods Le hand tools valued at
Rs.38,30,216/- for export and in these returns the appircant had ‘mentioned
"Export against H-Form” or "Export Sale" However on further scrutmy, it was
- Observed that the apphcant had not fo[lowed export procedure as detailed in Rule
19 of Central Excrse Rules, 2002 and Notzt~ catrpn No 42/2081 CE (NT) dated
126.06. 2001 as amended and had vrolated the provrsrons of Ruie 19 of the Centra[
Excise Rules 2002 and Notifi catron No 42/2001 CE(NT) dated 26. 96 2001 as
amended Though the applicant had executed bdnd but. nerther any ARE 1 nor
o proof of export in respect of above ctearances :was-"ﬁled wrth the proper efﬁcer :

3foHow:ng the proper procedure appeared to : be ciearances wrthout qpayment of :
- Central Excrse duty amduntmg to Rs.3,15 610/ (Duty Rs 3 06 417/— + Edu. Cess :
_Rs.6 129/~ o RsB ,064/-). in vrptatlon of Rule 19 of the of Central Excrse Piu[es

o 12082 and the same was recoverable under Sectron 11A of Centra} Excrse Act

194,

= Be:ng aggrreved by the sard Order—in Orrg!nal appircant t" led appeal before
Commrssroner (Appeals), who rejected the same. '

o Being aggrieved by the irnpugned Order-m-Appea! the apphcant has filed
this revision apphcatron under Section 35 EE or' Central Excise Act 1944 before
Central Government on the fol lowmg grounds = :

4.1 That the Commissioner (Appeals) has failed to appreciate that the
applicant, though registered, was not liable to pay excise duty as they were
availing the facility of Small Scale Exemption under Notification No.8/2003-CE
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dated 01.03.2003 during the material period. Therefore, Form H is to be
considered as proof of export.

42 That there is no dispute with regard to the factum of export of goods. The
copies of “H Forms” Shipping Bills, Bill of Lading submitted to the Central Excise
Range Officer, Central Excise Division Office and also at the time of personal
hearing before the Commisioner (Appeals) prove beyond doubt that the goods
have been exported.

4.3  That there is no finding with regard t the clearance of expoit goods for

home consumption and in the absence it cannot be presumed that the goods are
not cleared for export.

44 That the delay in submitting the documents to prove that the goods have
been exported is relaxable as held by the Hon'ble Tribunal in the case of Benara
Bearings Pvt. Ltd. vs. Collector of Central Excise reported in 1999 (105) ELT 398.

45 That the appellant could not furnish the proof of export for want of
opportunity. The decision of Hon'ble CESTAT in the case of Allwin Forgings vs.
CCE reported in 2003 (158) ELT 243 Tri.-Del.) referred.

46 That the Central Board 0 Excise & Customs vide
CE dated 25.07.2002 has clarified simplified export procedure. The CBEC's Excise
Manual of Supplementary Instructions in Chapter 7, Part-111, has prescribed the
simplified export procedure for exempted units wherein at serial No.4 cerfain
documents shall be accepted as proof of export. The Circular as well as
Supplementary Instructions are binding upon the department. Reliance is placed
upon judgments in the cases of State of Kerala vs. Kurian Abraham Pvt. Ltd 2008
(224) ELT 354 (SC), Union of India vs. Arviva Industries (1) Limited 2007 (209)
ELT 5 (SC), Paper Products Ltd. vs. Commissioner of Central Excise 1999 (112)
ELT 765 (SC) and Cosmonaut Chemicals vs. Union of India 2009 (23) ELT 46

(Gui.).

47 That there is no loss of revenue and it is not a case where the appellant
has cleared the goods for home consumption.

4.8 That the appellant was new in the field and was not aware that copies of
Eorm-'H' duly attested are to be submitted with the department within the
stipulated time. Reliance is placed upon the Hon'ble Supreme Court of India
decision in the case of Motilal Padampat Sugar Mills Co Ltd. vs. State of U.P.

(1979) 44 STC 42.

Circular No.648/39/2002-
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4.9  That it is well settled by now that any procedural defect cannot take awayi
the substantive right of the appellant. At best it can be said to be a case of
procedural lapse in not furnishing the proof of export within time. The appellant is
ready to produce the 'H' forms to prove that the goods in question had been
exported by the merchant exporter. Reliance is p!aced upon the Hon'ble Supreme

Court of Indra decision in the « case of Sambha]r £/ Gangabax 2099 (240} ELF161

4.10 That the penalty of Rs.30 000/ fevred under Ru!e 25 of Central Excise

.+ Rules 2002 is untenable in as much as there is no malafide involved and sub-

rule which has been attracted is nerther mentroned rn the show cause notlce nor
in the tmpugned order

4.11 The charge having not been. brought home clearly, penalty could not be
- levied. Reliance is p!aced upon the Hon'ble Supreme Court of India: rulrng in the
case of Amrlt Foods VS. Commrssroner of Centra! Exuse 2005 (190) ELT 433 {SC)

-4 12 That pena!ty cannot be Ievred in the absence of mens rea under Ruie 25 of
Central Excrse Rules 2002 At any rate penalty Ie\ned 1s excessn/e

4. 13 That there berng no duty !rabri;ty, rnterest cou!d not be !evred

5 Persona! heanng scheduled rn thrs case on 25 3 2015 was attended by Shn
' Harvrnder angh Advocate on beha[f of the appircant who stated that the goods '
have been exported through merchant exporte and under bonaﬁde betref
- gaods were ¢ eared only under excrse invoice wi out fo Iowrng ARE 1 procedure
There is no doubt that goods have been expo : ed.arrd procedurat Iapse may be
condoned m the interest of ;[ust!ce Not}ody attended heanng on behaff of the
respondent Department i ; S i e

6 Governnnent has carefu!ly gone through the retevant case records avarlab!e
in case file, oral & written submrssrons and perused the rmpugned Order—:n—
Ongina and Order~rn-Appeal ' L e

7o On perusal of the records Governrnent observes that the apphcant a
registered manufacturrng unit, has cleared the impugned goods for export as
was noticed from the ER3 returns. However on scrutrny, it was found that
“applicant had not followed the export procedure as required under Rule 19 of the
Central Excise Act 1944 read with Notification No. 42/2001~CE (NT) dated
26.06.2001 as amended. Though the applicant had executed bond but neither
ARE-1 nor proof of export was filed as stipulated under the Rules. As the
clearances were made without following the statutory conditions, they were held

4
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to be without payment of duty and duty was held to be recoverable under
Section 11A of the Central Excise Act, 1944 along with interest by the
original authority. Penalty was also imposed under Rule 25 of the Central
Excise Rules, 2002. The impugned Order-in-Original was upheld by the
Commissioner(Appeals). Now the applicant has filed the Revision Application on
grounds stated in para 4 above.

8. Government notes that in the present case, itis an undisputed fact that the
applicant, a unit registered with Central Excise, availed benefit of duty free
clearances for the purpose of export but failed to fulfill the conditions and did
not follow the prescribed procedure thereof. In the quarterly ER-3 returns, the
impugned excisable goods were shown as cleared for export with remarks against
the said sales as “Export against H Form” or “Export Sale”. They neither paid
duty on these goods nor did they comply with the provisions of Notification
No.42/2001- CE(NT) dated 26.06.2001 under Rule 19 ibid. Though they
executed a bond, they failed to file ARE-1 with proper officer and also failed to
submit proof of export of goods in question.

9. In reference to the above, Government first proceeds o examine the
statutory position and the requirement of Form ARE-1.

9.1 Government notes that export of goods without payment of duty is
governed by Rule 19 of Central Excise Rules, 2002 and Notification No.42/2001-
CE(NT) dated 26.06.2001 read with Chapter 7 of CBEC's Central Excise Manual
and finds that ARE-1 is the basic and essential document for exports as an
application for removal of excisable goods for exports.

g.1.1 As per procedure prescribed in the said Notification for sealing of goods
at place of dispatch, the exporter shall present the goods along with four copies
of application in Form ARE-1 to the Superintendent or Inspector of Central
Excise who will verify the identity of goods mentioned in the application and the
particulars of the duty paid or payable, and if found in order, he shall seal each
package or container in the specified manner and endorse each copy of the
ARE-1 in token of having such examination done. The original and duplicate
copies of ARE-1 shall be returned to the exporter, he shall retain the
quadruplicate copy and send the friplicate copy to officer with whom bond is

executed.

9.1.2 Where the exporter desires self-sealing, the authorized person shall
certify on all copies of ARE-1 that goods have been sealed in his presence and
shall send the original and duplicate copies along with the goads to place of
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export and the ftriplicate and quadruplicate copies to the jurisdictiona!é
Superintendent or Inspector of Central Excise within 24 hours of the removal of
the goods.

oo oo Sl SRR the place of export the goods shall be presented along with the
original and duplicate copies of ARE-1. Thef “Customs — authorities —upon—
examination of the goods shall allow export thereof and certify on the original

~and duplicate copies of ARE-1 that the goods have been duly exported citing the
,Sh:ppmg Bill number and date and return the original copy to the exporter and

~forward the ouoltcate cop ,r to'the oﬁ‘" icer w:th whom bond is executed by the
exporter : o

9.1.4 For the purpose of proof of export, the exporter shall submrt a rnonth!y
statement along with original copies of ARE-i to the 1ur|sdictaonal Centra! Excise
Officer, who in turn will inter alia match it wrth the duphcate copy recewed from
Customs and tnpi[cate copy available w:th hzm already. The Dwrsronaf Ofﬁcer_

shall accept proof of export or rnitiate necessary act;on 0 case of any
-dlscrepancy : e _ L : = ,

25D In case of non-export wr‘fh[n six months frorn the date of ciearance for
Il

- export or any discrepancy, the exporter shall himself deposit the duty along with
_ interest. Otherwrse necessary action can be rn[trated to e cover excrse du’oes' -
"‘aiong w1th rnterest and penaity : - : _

' '9 16 A separate procedure has been iald _down for
units who are within exernptlon limit. base on v 'ue of ciearaoce and
. registered w;th Centrai Excise. The requ;rements mc!ude obta;nmg ef deciarant'
- code no. in terms of Not:ﬁcatzon No. 36/2005 CE (NT) dated 26 .06. 2001 use of

---_pre—authentrcated rnvo{ces bearmg pnnted serla number dec!arant cocte no.,

- progressive total of clearances EXIM cecfe etc filling - prescrlbed quarteriy
' _statement submittmg preof of export to Range Officer wrthin SiX months from
- date of clearance from factory, proof of cfearance in case of exports through

merchant exporters rnciuding Form Hin case of goods exported dlrectiy from the
unit.

9.2 In light of the above stated statutory provision, Government observes that
any export clearance, intended to be made without payment of duty, will be
subject to Rule 19 ibid read with Notification No. 42/2001-CE (NT) dated
26.06.2001 in case of registered units and CBEC's Circular 648/39/2002 dated
25.07.2007 in case of declarant units. ARE-1 is the pnncxp!e document under
Notification No.42/2001-CE (NT) dated 26 B6.2001 that establishes that the

6
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applicant has either followed the procedure for sealing of goods and examination
of goods at place of dispatch either by Central Excise Officer or by self-sealing.
In the absence of the ARE-1 and without following the procedure described
above, it cannot be established that goods which were cleared from factory were
the ones actually exported or that goods exported cannot be correlated with
goods cleared from the factory. If the ARE-11s not produced, it cannot also be
established that the goods are the same On which duty is debited in the bond
account i.e. the duty paid character of the goods also cannot be established. The
submission of application for removal of export goods in ARE-1 form is must
because such leniencies lead to i csible fraud of claiming an alternatively
available benefit which may lead to additional/double benefits.

9.3. Therefore, Government notes that nature of above requirement is both &
statutory condition and mandatory in substance as an application for removal of
excisable goods for exports.

9.3.1 Itis in this spirit of this background that Hon’ble Supreme Court in case of
Sharif-ud-Din, Abdul Gani — (AIR 1980 SC 3403) has observed that distinction
between required forms and other declarations of compulsory nature and/or
simple technical nature is to be judiciously done. When non-compliance of said
_requirement leads to any specific/odd consequences, then it would be difficult to
hold that requirement as non-mandatory.

0.3.2 The Hon'ble High Court of Allahabad in the case of M/s Vee Excel Drugs
and Pharmaceuticals Pvt. Ltd. Vs. Union of India 2014 (305) ELT 100 (All) has
dealt with the issue of permissibility of availment of export benefit when ARE -1
not filed. It has held that ARE-1 application is the basic essential document for
export. Filing of ARE-1 having been specifically contemplated under Notification
issued under Rule 18 ibid, same was mandatory and not directory. Therefore,
lapse in filing of ARE-1 was held as non-condonable. The ratio of this decision is
squarely applicable to clearances made for export without payment of duty under

Rule 19 ibid.

9.3.3 It is a settled issue that benefit under a conditional notification cannct be
extended in case of non-fulfillment of conditions and/or non-compliance of
procedure prescribed therein as held by the Apex Court in the case of
Government of India Vs. Indian Tobacco Association 2005 (187) ELT 162 [S6.)
Union of India Vs. Dharmendra Textile Processors 2008(231) ELT 3 (S.C.). Also
it is settled that a Notification has to be treated as a part of the statute and it
should be read along with the Act as held by in the case of Collector of Central
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Excise Vs. Parle Exports (P) Ltd — 1988(38) ELT 741 (S.C.) and Orient Weaving{
Mills Pvt. Ltd. Vs. Union of India 1978 (2) ELT J 311 (S.C.) (Constitution Bench).

9.3.4 Government notes that the applicant relied on the various judgments
regardmg procedural relaxation on technical grounds. The point which needs to

be emphasized is that ‘when the Applicant™ seeks rebate—"under “Notification————-.

No0.42/2001-CE (NT) dated 26.06.2001, which prescribes compirance of certain
conditions, the same cannot be ignored. Wh!le claiming the rebate under Rule 19
ibid, the Applicant should have ensured strict compliance of the conditions

‘attached to the Notification No. 42/2001-CE (NT) dated 26.06. 2001. Government

place reliance on the Judgment in the case -of MIHIR TEXTILES LTD. Versus
COLLECTOR OF CUSTOMS, BOMBAY, 1997 (92) ELT 9 (S.C.) wherein it is held
that

concessronai rehef of duty Wh]Ch is made dependent on the sat!sfactron of
certain conditions cannot be granted wrthout complrance of such
condrtrons No matter even 1f the condrtlons are oniy drrectory ”

9.3.5 Further Government in ltS earher Orders 7‘74/2011 CX dated 14 06 2011 in _
the case of Arnrra Tanna Industnes Pvt Ltd and 871[2911—(2)( dated 04. 07 2011 S

in_the case of- Synergy Technologres has heId that preparatron of statutory :

- requzrement of ARE-1 cannot be treated as a mrnor or techmca! procedura! lapse -

for the purpose of accepting proof of export of goods as such temencres couid_ !

_Ie-ad to possrbie fraud of cia;mlng an altemate[y avarlable benet' t

9.3 6 Government therefore hofds that non- preparatlon of statutory documentf'" -

of ARE 1 and not foliowmg the basrc procedure of export as discussed ‘above, '
cannot be treated as just a m;nor or techmca[ procedural iapse for the purpose of
avazhng the benet‘ t of duty free clearances of the '1mpugrted export goods. As

“such there is no force in the' p[ea of the appErcant that this lapse shouid be'

conszdered as a procedura[ [apse of techmcal nature wnrch is condonabEe in terms
of case laws cited by apphcant i e

9.4. Government fi nds that the applicant has further pleaded that the CBEC
vide Circular No 648/39/2002 CE dated 25.07. 2002 and CBECS Excise Manual of

'Suppiementary Instructions in Chapter 7, Part-III, has prescribed the srmphf ed

export procedure for exempted units wherein at serial No. 4 certam documents
shall be accepted as proof of export and that Clrcuiar as well Supplementarv
Instructions are binding upon the department It is observed that above referred
Circular dated 25.7.2002 has been issued with reference to Part-III of Chapter 7
of CBEC's Excise Manual of Supplementary Instructions, which relates to units
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which are not registered with the Central Excise whereas the applicant was at the

relevant time registered with the department and they were required to observe

the provisions of Rule 19 of Central Excise Rules 2002 read with Notification NO.

42/2001-CE (NT) dated 26.6.2001 and follow the procedure prescribed therein.

As such it was always the intention of the applicant to be a registered unit

otherwise they would have followed the declarant unit procedure as stated In

para 9.1.6 above. There is nothing on record to show that due procedure for

declarant units has been followed by them. As such, H-Form is not 2 valid

document as proof of export in the case of the applicant and their contention in

this racard is not tenable. :

10. In view of above discussion, Government finds that the demand of duty of
along with interest will sustain. Also once contravention of relevant statutory

provisions stands established, imposition of penalty will also sustain. The applicant
have contested the imposition of penalty on the ground of non-mentioning of sub-

clause of Rule 25 of Central Excise Rules 2002 relying on the Hon'ble Supreme

Court of India ruling in the case of Amirit Foods vs. Commissioner of Central

Excise 2005 (190) ELT 433 (SC) in which it was observed that before imposing

the penalty, it was necessary for the assessee to be put on notice as to the exact
nature of contravention for which the assessee WdS liable under the provisions of
Rule 173-Q. In the present case, the exact nature of contravention has clearly

~basn set olt in the show cause notice -and ~upheld-in-the impugned-order:-
Government observes that the acts of commission by the applicant cannot be
ignored on mere technical ground that the relevant sub-section of Rule 25 is not
specifically mentioned, especially when no prejudice is snown to have been

suffered by the applicant. Also, it is not the case that the applicant was not put
on notice regarding the charges against him. This also finds support in Hon'ble
Punjab & Haryana High Court in the case of CC, Amritsar Vs. ATM International

2008(222) ELT 194 (P&H) wherein the Apex Court's ruling in the above referred

case relied upon by the applicant is discussed at length and it is observed that the

Hon'ble High Court is unable to read anything into the judgement of the Hon'ble
Supreme Court that lays down as a Rule of Law thatin case where specific
clauses of the Section in the Act have not been specified then in all such cases
Show Cause Notice is liable to be quashed. As such, the ratio of above decision
of Hon'ble Supreme Court is not applicable to the facts of the present case.

Considering the totality of facts and circumstances of the case, the guantum of
penalty imposed by the adjudicating authority is reasonable and no interference in
the same is warranted.

11. Moreover, the explanation given by the applicant that due to ignorance of
law the proper procedure was not followaed by them, also does not appear to be
genuine and creditworthy. In any Cas€ ignorance of law is no excuse not to

(0]
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follow something which is required to be done by the law in a particular manner.g '
This principle has been recognized and followed by the Apex Court in a catena of
its judgements.

12.  In view of above, Government F nds no ;nﬁrmlty in order of Commlssmner

~ (Appeal) and ﬁence, uphOTdS the e e S

13.  The revision application is ’cheref_ore. rejeé:ted' being devoid of merit.

1485 ordered.

| - (RIMIHIM PRASAD)
Jomt Secretary to the Govemment of India

M/s N.V.R.Forgings -
10 Wariana Industrial Complex e
Leather Compiex Road Kapurtha!a Road
Jaiandhar

(Shaukat Ah)
Under Secretary (RA)
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GOI ORDER NO. 52/2015-CX DATED 25.08.2015

Copy to:-

1. Commissioner, Central Excise, Ludhiana Commissionerate, (Jalandhar Division),
Central Excise House, ‘F" Block, Rishi Nagar, Ludhiana-141001.

2. Commiszioner (Appeals-), Central Excise, Chandigarh -II, C.R. Building, .
Plot No. 19, Sector-17-C, Chandigarh.

2 The Deputy Commissioner, Central Excise Division, Jalandhar, Model Town
Road, Opp. Hotel Skylark, Jalandhar

PA to JS(RA)

\/E/ Guard File

6. Spare Copy.

ATTESTED

<z
2

(Shaukat Ali)
Under Secretary (RA)






