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Order No. S1/2016-CX dt, 28.03.2016

This  Revision Application is filed by M/s Cipla Ltd., Mumbaij, (hereinafter
referred to as the Applicant ) against the Order~in~Appeal No. BC/367/MUM-
I11/2011-12 dated 13.03.2012 passed by Commissioner of Central Excise (Appeals),
Mumbai - IIT with respect to the Order—in-Original No. 154R/RM/AC(RC)/M-III/11-12

dated 29.11.2011 Passed by the Assistant Commissioner of Central Excise, Mumbai —
II1,

o Brief facts of the Case are that the applicant are merchant exporters and

€xported, which were Mmanufactured by M/s. Mediorals Laboratories p Ltd. and
others. The duty was paid @ 10% under Notification No, 2/08-CE dated
01.03.2008, as amended. However, the rebate sanctioning authority, has held that
the effective rate of duty on the €Xport goods was 49, vide  Notification No.
4/2006-CE dated 01.03.2006 as amended. Hence the claimant was eligible for
rebate of duty @ 4% ady paid on export goods. However the rebate claim was
rejected on the grounds that in ARE-1 No. 04/10-11 dated 29.05.2010 the chapter

heading mentioned on the Central Excise Invoice, ARE-1 and shipping bill was
different.

3. Being aggrieved by the said Order—in—Original applicant filed appeals before
Commissioner (Appeals) who rejected the same,

4, Being aggrieved by the impugned Order-in—Appeal, the applicant has filed
this revision application under section 35 EE of Central Excise Act, 1944 before
Central Government on the following grounds :-

4.1 Both the Notifications under consideration do not have any provision
excluding the other.

4.3  When two Notifications — which are not mutually exclusive — co-exist in the
books of law, the assessee has option to choose any one of them.

(i) In other words, when both the Notifications co-exist simultaneously and c!o
not mutually exclude the other, they had option to choose between the aforesaid
notifications. When pluralities of exemption are available, the assessee‘ has thg
option to choose any of the exemptions, even if the exemption so chosen is gener_'lc
and not specific. The above legal proposition is well settled by the Supreme Court in
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HCL Ltd. vs. Collector of Customs, New Delhi — 2001 (130) ELT 405 (SC), wherein it
was held that — "7he guestion in these appeals is covered in favour of the applicant by the
order of this Court in Collector of Central Excise, Baroda V Indian Petro Chemicals [1997
(92) ELT 13]. Where there are two exemption notifications that cover the goods in question,
the assessee is entitled to the benefit of that exemption notification which gives him greater
refief, regardiess of the fact that that notification is general in its terms and the other
notifications is more specific to the goods.,”

(i)  They also further referred and relied on following decision of Supreme Court,
High Court and CESTAT for this proposition — (a) 1997 (92) ELT 13 (SC) ~ CCE vs.
Indian Petro Chemicals, (b) 1991 (53) ELT 347(T) - Indian Oil Corporation Ltd. vs,
CCE (c) 1990 (47) ELT 7 (T) — Coromandal Prints & Chemicals vs. CCE (d) 1989 (44)
ELT 500 (T) — Dunbar Mills Ltd. vs. CCE (e) 1985 (22) ELT 574 (T) — Calico Mills vs.
CCE, (f) 2009 (242) ELT 168 — Coca-cola Ltd. vs. CCE, (g) 2007 (209) ELT 321 (S0
— Share Medical Care vs. UOI (h) 1998 (108) ELT 213 — CCE vs. Cosmos Engineers
(i) 2003 (160) ELT 1150 — CCE vs. Thermopack Industries (j) 1996 (83) ELT 123 (T)
— Gothi Plastic Industries vs. CCE.

4.4 Itis an undisputed fact that both the Notifications under consideration are in
existence simultaneously. Both the aforesaid Notifications do not have any provisions
excluding the other. In other words, Sr. No. 62C of Notification No. 4/2006 does not
have any provision stating that the said Notification has an over-riding effect over
Notification No. 2/2008-CE dated 01.03.2008 and similarly, vice-versa. Both the
Notifications have been issued under Section 5A of the Central excise act, 1544,

4.5 In view of the settled legal position as explained supra, they had the option to
avail any of the Notification. The department cannot force any particular Notification
On an assessee. Further, the legal position cannot be distinguished on the ground
that Notification No. 2/2008 provides for general amendment to the rates in Tariff,
Even if it is admitted for the sake of argument, still, this does not detract from the
fact that it is still a Notification issued under Section 5A only. The respondent has
conveniently ignored the fact that if the rates in the Central Excise Tariff Act, 1985,
are to be amended, it has to be done legally by way of a suitable Act of Parliament.
Admittedly, there has been no Act of Parliament seeking to amend the rates
prescribed in the Tariff.

(i)  The Department has not pointed any provision under the Central Excise Act
or rules made there under which has the effect of requiring the assessee to
mandatorily avail the exemption Notification No. 4/2006-CE dated 01.03.2006 {Sr.
No. 62C) only.

4.6  They are entitled to entire refund of duty paid on goods exported.

()  The Rule 18 of the Central Excise Rules, 2002, which grants rebate of the
excise duty paid on goods exported , reads as under :
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"Rule 18 where any goods are €Xported, the Centrs/ Government may, by
notification, grant repate of duty paid on such excisable goods or auty paid on
materials used in the manufacture or Processing of such goods and the rebate
shall be subject to sych conditions or limitations, ifany, and fulfiliment of such
procedure, as may pe specified in the notification, ”

taxation. Hence, the fact that the applicants were availing Notification No. 4/2006-CE
dated 1.03.06 in past is irrelevant for the present dispute.,

4.8 That the matter of discrepancy in description of the product exported, the
"ISO-ME-CAPSULES” is a food product and correctly classified by us under Chapter

However, their Custom House Agent wrongly provided Tariff heading as 30031000

part and therefore please be condone. Further, after submission of rebate claim
rebate sanctioning authority subsequently rejected our rebate claim without issuing
show cause notice or granting personal hearing. The act of Assistant
Commissioner is in violation of principal of natural justice. We have correctly
classified the said product under chapter 21069099 and assessed @ 10% at the

is not in dispute and same has not been denied by Assistant Commissioner. After
noticing the discrepancy of tariff heading, we have applied for amendment through
our custom house agent vide letter dated 02.12.2011. Further, the quantity,
product name, gross weight, net weight, no. of shippers and batch no.
mentioned on ARE-1 is tallying with export invoice, packing list and bill of lading.
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All these documents are submitted with rebate sanctioning authority with rebate
claim. Therefore, the doubt of same product has not been exported is baseless.

5. Personal hearing scheduled in this case on 24.06.2015 was attended by
Shri Sudarshan Meena, Assistant Division, Wagle Division on behalf of the
respondent who stated that Order-in-Appeal being legal and proper, may be upheld,
The applicant vide their undated letter requested to decide the case on merits,

6. Government has carefully gone through the relevant case records available in
case files, oral & written submissions and perused the impugned order-in-original
and order-in-appeal.

e On perusal of records, Government observes that the original authority held
that the applicant’s rebate claim is admissible @ 4% advolerem on exported goods
as against 10% advolerum claimed by them. However, the applicant’s claim was
rejected in toto on the ground that in ARE-1, the chapter heading mentioned on the
central excise invoice, ARE-1 and shipping bill are different. Commissioner
(Appeals) upheld the impugned Order-in-Original. Now the applicant has filed this
Revision application on rounds mentioned in para (4) above

8. The applicant has contended that both the above said notifications has
approval of Parliament and therefore they are at liberty to avail any notification
which ever they find beneficial to them. Therefore they have claimed themselves to
be eligible to rebate of duty paid on export goods @10% in terms of Notification No.
2/08-CE dated 1.03.08 as amended.

8.1 It is observed that Central Government issued Notification No. 2/08-CE dated
01.03.08 which has an effect of reduction in general rate of Central Excise Duty on
various products from 16% to 14%. Thereafter, this notification was amended by
Notification No. 58/08-CE dated 07.12.08 reducing the said general rate from 14%
to 10%. Vide Notification No. 4/09-CE dated 242.09, said Notification 2/08-CE was
further amended to reduce the general rate of duty from 10% to 8%. Finally the
Notification No. 2/08-CE was amended by Notification No. 6/10-CE dated 27.02.10 to
enhance the said general rate of duty from 8% to 10%. Pharmaceutical drugs and
medicines falling under Chapter 30 of First Schedule to Central Excise Tariff Act,
1985 covered under serial entry No. 2. of table to Notification No. 2/08-CE dated
01.03.08 as amended, attracted general tariff rate of duty @10%. At the same
time the Notification No. 4/06-CE dated 01.03.06 providing for effective Nil rate of
duty was amended vide Notification No. 4/08-CE dated 01.03.08 by inserting Sr. No.
62A, 62B, 62C, 62D & 62E for CETH 3001, 3003, 3004, 3005 & 3006(except 3006.60
& 3006.92) prescribing effective rate of duty @8%. Even in Joint Secretary (TRU)
DO Letter No. 334/1/2008-TRU dated 29.02.08, it was clearly stated that the excise
duty on drugs and pharmaceutical products falling under Central Excise Tariff
Headings (CETH) No. 3001, 3003, 3004, 3005 & 3006 (except 3006.60 and 3006.92)

has been reduced from 16% to 8% and thus general effective rate for all goods of
5
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Chapter 30 is now 8%. Thereafter, said Notification No, 4/06-CE was amended vide
Notification No. 58/08-CE dated 7.12.08 where under effective rate of duty was
reduced to 4%. The Notification No. 4/06-CE was further amended vide Notification
No. 4/11-CE dated 01.03.2011 and effective rate of duty was enhanced to 5% which
was prevalent during the period when said exports were made.

dated 29.02.08 explained the changes made in excise and customs duties through
Finance Bill, 2008 introduced in Lok Sabha on 29.02.08. In para 1, 2 & 3, he
informed as under :-

G Central Excise

ol General Cenvat Rate: (Notification No, 2/2008-CF)

deeper reduction has been made, the details of which are indicated in the subseguent paragraphs.
These changes have been Garried out by notification, The other ad volorem rates of 29%, 12% and
8% have bee retained.

22 Since the reduction in the general rate has been carried out by notification, the Possibility of
the same product / item being covered by more than one notification cannot be ruled, In such a
Situation, the rate beneficial o the assessee would have to be extended if he fulfils the attendant
conditions of the exemption.

3 Drugs and Pharmaceuticals

3.1 Excise duty on drugs and Pharmaceuticals falling under Heading Nos. 3001, 3003 (export
Menthol crystals), 3004, 3005 and 3006 (except 3006 60 and 3006 92 00) has been reduced from
16% to 8%. Thus, the general effective rate for sl goods of Chapter 30 is now 8%, However, certain
specified items such as Jife saving drugs continue to be fully exempt. Excise auty has been fully
exempted on Anti-AIDS drug ATAZANA VIR, and bulk drugs for its manufacture, ”

a possibility of same item being covered by two notifications and directed that the
rate beneficial to assessee may be extended. In the instant case, the applicant has
availed both the rates of duty, which is not allowed in TRU letter. Here basically the
issue involved is whether rebates of duty paid at tariff rate or effective rate is to be
allowed and not exactly regarding applicability of two notifications for payment of
duty.

8.3 Itis felt that it is necessary to go into background to find out the reason
behind the issue of these two notifications. Notification No. 4/2006-CE dated 1.03.06
when issued, originally did not prescribed any concessional rate of duty to
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4/06-CE was amended vide Notification No. 4/11-CE dated 01.03.2011 and the
effective rate of duty was enhanced to 5%. On the other hand, the tariff rate of
duty for the Chapter heading 3004 was 16% adv. However subsequently reduction
in general tariff rate of duty was effected as under:

The Hon'ble Finance Minister in his speech while presenting the Union Budget for
2008-09 in the Parliament stated that :-

"PART-B
VIII. PROPOSALS TAX

“Para 144. The manufacturing sector is the backbone of any economy. It is consumption
that drives production and it is production that drives investment. Having carefully studied
current trends of production and consumption, I believe there is a need to give a stimulus to
the manufacturing sector. Hence, I propose to reduce the general CENVAT rate on all goods
from 16 per cent to 14 per cent.”

This proposed reduction in general tariff rate cenvat duty was carried out vide
notification no. 2/2008-CE dated 1.03.08. 3
Further, the Hon'ble Finance Minister in his speech while presenting the Union
Budget for 2009-10 in the Parliament stated that:

“PART B
PROPOSALS TAX

116. Honble Members are aware that the Government announced a series of fiscal
stimulus packages, one of the key elements of which was the sharp reduction in the ad
valorem rates of Central Excise Duty for non-petroleum products by 4 percentage points
across the board on 7" of December, 2008 and by another 2 percentage points in the mean
Cenvat rate on the 24" February, 2009.

120.  With --- --- further convergence of central excise duty rates to a mean rate —
currently 8 per cent. I have reviewed the list of items currently attracting the rate of 4 per
cent, the only rate below the mean rate. There is a case for enhancing the rate on many
items appearing in this list to 8 per cent, which I propose to do, with the following major
exceptions: food items; aid drugs, pharmaceuticals and medical equipment. Some of the
other items on which I propose to retain the rate of 4 per cent are : paper, paperboard &
their articles; items of mass consumption such as pressure cookers, cheaper electric bulbs,
low priced footwear, water filers / purifiers, CFL etc.: power driven pumps for handling water
and paraxylene.”

Further, the Hon'ble Finance Minister in his speech while presenting the Union
Budget for 2010-11 in the Parliament stated that :

“PART - B
INDIRECT TAXES
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142.  Unlike the time I presented the last Budget, symptoms of €conomic recovery are
more widespread and clear-cut now. The three fiscal stimulus packages that the Government
introduced in quick succession have helped the process of recovery significantly,. The
improvement in our €conomic performance éncourages a course of fiscal correction even as
the global situation warrants caution, Therefore, 1 Propose to partially roll back the rate
reduction in Central Excise Duties and enhance the standard rate on all non-petroleum
products from 8 per cent to 10 per cent ad valorem. —*

From above, it is quite clear that Notification No. 2/08-CE dated 1.3.08(14%)
and subsequent amending Notification No. 58/08-CE dated 7.12.08 (10%), 4/09-CE
dated 24.02.09(8%) and 6/10-CE dated 27.02.10(10%, were issued to reduce / alter
the general tariff rate of duty.

84  Government observes that the instructions issued by CBEC regarding
assessment of export goods are quite relevant to decide the issue involved in these
cases. The instructions contained in para 4.1 of Part-I of Chapter 8 of CBEC Excise
Manual on Supplementary Instructions may be perused which are extracted as

"4, Sealing of goods and examination at place of dispatch

4.1 The exporter is required to prepare five coples of application in the Form
ARE-1, as per format specified in the Annexure-14 to Notification No, 1 5/2004-Central Excise (NT)

dated 6.9.2004(See Part 7). The goods shall be assessed to duty in the same manner as the
goods for home consumption. The dlassification and rate of duty should be in terms of Central Excise
Tariff Act, 1985 read with any exemption notification and / or Central Excise Rules, 2002. The value
shall be the “transaction value” and should conform to Section 4 or section 9A, as the case may be, of
the Central Excise Act, 1944. It is clarified that this value may be less than, equal to or more than the
FOB value indicated by the exporter on the Shipping Bill. *

duty will be as per the exemption notification. The said instruction is issued
specifically with respect to sanctioning of rebate claim of duty paid on exported

instructions. As explained above, Notification No. 2/08-CE dated 1.03.08 as
amended prescribed General Tariff rate of duty @10% which was in fact brought
down from 16% to 14% and then to 8% and finally to 10% by different amending
notifications. The notification No. 4/06-CE dated 1.03.06 as amended prescribed
effective rate of duty from initial rate of 0% to 8%, 8% to 4% and finally to 5% by
different amending notifications. As such itis not correct to say that it is a case of
applicability of two notifications only and assessee is at liberty to choose any one
notification which is beneficial to him. In this case, Notification No. 2/08-CE as
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amended provided for General tariff rate of duty and Notification No. 4/06-CE as
amended provided for effective rate of duty and they have to be strictly construed
as such. Therefore they have to be read together as stipulated in para 4.1 of Part-
of Chapter 8 of CBEC Excise Manual. In fact, this confusion has arisen since in this
case the General tariff rate was reduced through Notification when Special economic
stimulus package was announced in 2008 by Government to deal with ongoing
economic recession. Normally changes in General tariff rate are carried out through
Finance Bill / Act. Government, therefore is of the view that duty was payable
@4%/5% on the export goods also and rebate cannot be granted on the duty paid
in excess of effective rate prescribed in the Notification No. 4/06-CE dated 01.03.06
as amended, as stipulated in the above said CBEC Instructions.

8.5  Further, it is also noticed that applicant are clearing goods for home
consumption on payment of duty @ 4% or 5% in terms of Notification No. 4/06-CE
as amended. The above said CBEC Instructions state that export goods are to be
assessed in the same manner as the goods for home consumption. So, applicant
has to assess all goods whether cleared for export or home consumption in a same
manner. He cannot assess export goods as higher rate of duty @ 10% and good
cleared for home consumption at lower rate of duty @ 4% or 5%. He has to choose
any one notification and assess all clearance of goods in the same manner even if
there are two effective rates of duty as per two notifications. In this case, the
situation is different since Notification No. 2/08-CE as amended prescribed duty at
General Tariff rate of 10% whereas effective rate of duty is 4% or 5% vide
Notification No. 4/06-CE as amended. Even the Joint Secretary (TRU) CBEC D.O.
Letter dated 29.02.08 stipulated that rate of duty beneficial to assessee have to be
extended. The said letter has not allowed payment of duty under both notifications.
Assessee could have opted for one notification for all clearance even if it is
considered as case of applicability of two notifications.

8.6 Government notes that departmental authorities are bound by CBEC
Circulars / Instructions and they have to comply with the same. Hon’ble Supreme
Court has held in the case Paper Products Ltd. vs. CCE 1999 (112) ELT 765 (SC) that
Circulars issued by CBEC are binding on departmental authorities, they cannot take a
contrary stand and department cannot repudiate a circular issued by Board on the
vasis that it was inconsistent with the statutory provision. Hon’ble Apex nas further
held that department’s actions have to be consistent with the circulars, consistency
and discipline are of far greater importance than winning or losing court
proceedings. In view of said principles laid by Hon’ble Supreme Court, Government
upholds the applicability of above said CBEC Instructions in this case.

8.7  Applicant has relied upon number of case laws to the proposition that it was
upto the assessee to choose a notification which is most beneficial to him.
Government notes that in the cases cited namely CCE Baroda vs. India Petro
Chemicals and HCL Ltd. vs. CC New Delhi, Hon’ble Supreme Court has categorically
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held that when two notifications co-exit simultaneously, then assessee has the
option to choose any one of the notifications beneficial to him. Apex court has not
stated that assessee can avail both the notifications simultaneously. Whereas in the

notification benefit in case of dispute of classification / eligibility of claimant, None of
the said judgement are on the issue of sanctioning rebate of duty paid on exported
goods. Hon'ble Supreme Court in paras 10 & 11 of the Judgement in case of Escorts
Ltd. vs. CCE Delhi-II 2004 (173) ELT 113 (SC) observed that circumstantial flexibility,
one additional or different fact may make a world of difference between conclusion

headings, fdllowing different set of Notifications, choosing different beneficial
schemes and changing thereof in between a given financial year thereby, leading to
different question of law.

8.9  Government further notes that following case laws lend support to the view
that rebate is to be allowed of the duty paid on exported goods at effective rz
prescribed in the notification and the excess paid amount as duty from the cenvat
credit is to be refunded in the cenvat credit account.

8.9.1 Honble Supreme Court has held in the case of CCE vs. Parle Exports 1988

(38) ELT 741 (SC) that when a notification is issued in accordance with power

conferred by statute, it has statutory force and validity and therefore exemption

under notification is, as if it were contained in the Act itself. Apex Court has clearly

observed that any exemption notification specifying effective rate has to be

complied with. In this regard, Hon'ble CESTAT Ahmedabad Bench in its judgement in
10
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the case of Mahindra Chemicals vs. CCE Ahmedabad 2007 (208) ELT 505 (T. Ahd.)
while relying on above said Apex Court judgement has held that exemption
notification has to be construed as if this rate was prescribed by statute and when
the legislature has decided to exempt certain goods by notification, the exemption
cannot be negated by an assessee by opting for payment of duty,

8.9.2 Government further notes that the applicants have relied upon CBEC circular
No.510/06/2000-Cx dated 3.2.2000.In this regard, the Government observes that
w.e.f. 1.7.2000, the concept of transaction value was introduced for valuation of
goods under Central Excise Act and therefore said Circular issued prior to the
introduction of transaction value concept, cannot be strictly applied after 1.07.2000.
As per para 3(b)(ii) of Notification No. 19/04-CE(NT) dated 6.09.04, the rebate
sanctioning authority has to satisfy himself that rebate claim is in order before
sanctioning the same. If the claim is in order he shall sanction the rebate either in
whole or in part. The said para 3(b)(ii) is reproduced below :

3(b) Presentation of claim for rebate to Central Excise :-

Excise having jurisdiction over the factory of manufacture or warehouse or, as the case may be,
Maritime Commissioner of Central Excise shall compare the duplicate copy of application received
from the officer of customs with the original copy received from the exporter and with the triplicate
copy received from the Central Excise Officer and If satisfied that the claim is in order, he shall
sanction the rebate either in whole or in part.”

The said provisions of this notification clearly stipulate that after examining the
rebate claim, the rebate sanctioning authority will sanction the claim in whole or part
as the case may be depending on facts of the case. Government notes that said
notification issued under Rule 18 of Central Excise Rules, 2002, prescribes the
conditions, limitations and procedure to be following for claiming as well as
sanctioning rebate claims of duty paid on exported goods. The satisfaction of rebate
sanctioning authority requires that rebate claim as per the relevant statutory
provisions is in order. He does not have the mandate to sanction claim of obviously
excess paid duty and then initiate proceeding for recovery of the erroneously paid
rebate claim. Therefore, the circular of 2000 as relied upe cannot supersede the
provisions of Notification No. 19/04-CE(NT). :

8.9.3 Government notes that said issue of the same applicant is already decided
vide Government of India Revision Order No. 1318 - 1329/13-CX dated 15.10.2013
wherein it was held that rebate claim was admissible to the extent of duty payable at
effective rate of duty @ 4% or 5% as the case may be and not of duty paid at the
tariff rate of duty. The ratio of said decision is squarely applicable to these cases.

9. In view of position explained in foregoing para, Government finds that there
is no merit in the contentions of applicants that they are eligible to claim rebate of

11
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11. In view of the above, Government finds no infirmity in the order of
Commissioner (Appeals) and hence, upholds the same,

12.  The Revision Application is thus rejected being devoid of merits.

13.  So, ordered.

(RIMJHIM PRASAD)
Joint Secretary to the Government of India

()  M/sCipla Ltd., 3™ Floor, Raj Plaza,
Opp. Everest Masala Factory,
L.B.S.Marg, Vikhroli w),
Mumbai-400 083,

(i) M/s Cipla Ltd., Mumbai Central,
Mumbai-400008.

Attested
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RDER NO. 51/2016-CX DATED 2 201

Copy to:

1 Commissioner of Central Excise, Custom & Service Tax, Raigad, Plot No.1,
Sector 17, Khandeshwar, Navi Mumbai-410206.

2. Commissioner of Central Excise, Mumbai-III, 3 & 4™ Floor, Vardaan Trade
Centre, MIDC Wagle Industrial Estate, Than (West)-400604.

8 The Commissioner of Central Excise (Appeals-II), Mumbai-II Zone, Utpad
Shulk Bhavan, Sector C-24, Block-E, Bandra-Kurla Complex, Bandra East,
Mumbai-400051 '

4. The Deputy Commissioner of Central Excise (Rebate), Mumbai-III.

5. The Deputy Commissioner of Central Excise (Rebate), Raigad
Commissionerate, Ground Floor, Plot No.1, Sector 17, Khandeshwar, Navi
Mumbai-410206.

Muard File.

#s PA to JS (RA)

8. Spare Copy

ATTESTED

(B.P.Sharma)
OSD (Revision Application)

Qm i fid b i
VS (A v

13






