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ORDER

o e Thxs revision application is filed by Commissioner of Customsi{ ;pog &
 Aircargo), Chennai, against the Order-in-Appeal No. 314 dated 28.02.201 ed by =
: Commiss}ot;Er ~of Customs (Appeals), with respéct' to *Ordér—jh.-‘

~ No.0.5.344/2012-Air(A1U) dated dated . 23.06.2012 passed by Deputy C i

of Customs, (Airport), Chennal.

inestwari, holder of Sr Lankan
| 35 a passenger from Colombo by
e number of gold

803 are resiricted as per the ITCHS 201112 read -
Trade (Exemption for Applicatiori of Rules in certain
the Baggage Rules, 1988, -

with Rule 3(1)(b) of the Fore
* cases) Order, 1993 and Rus ,
2.2 In the instant case, th e passenger was only a carrier and not the owner of the
gold and she did it for a finandial consideration. Moreover, she was not entitled for the Sy
Eeneﬁtvof%toncessionéH’-atéjéf%dﬁfyﬂﬁdeﬁeﬁs{ﬁms%‘eoﬁﬁtaﬁoﬁ“—}\ieﬁ1%26834béiﬁg%ﬁ;;~g ol
Lankan national. As she had attempted to smuggle the said 87.5 gram of gold bangle
- without declaring it to Customs, she contravened the provisions of Section 77 of the
Customs 'Act, 1962 and accordingly the goods in question were found liable for
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confiscation. The passenger was also found liable for penal action under section 112
of the Customs Act, 1962 for the offence committed by her.

2.3 Accordingly, Debuty Commissioner of Customs (Airport) passed the Order-in-
Original dated 23.06.2012 and ordered:-

M Absolute confiscation of the aforesaid one number of gold bangle weighing
87.5 grams valued at Rs. 2,47,275/-(Rupees two lakhs forty seven thousand two
hundred seventy five only) under Section 111(d), (I) and (m) of the Customs Act,
1962 read with Section (3) of the Foreign Trade (D&R) Act, 1992.

(i Imposition of penalty of Rs. 25,000/-’ (Rupees twenty five thousand only) on
smt. Dineshwari under Section 112(a) of the Customs Act, 1962. :

3. Being aggrieved by the said Order-in-Original, the respondent filed appeal
before Commissioner (Appeals) who vide his Order-in-Appeal No. 314 dated 28.02.13
set aside order of the adjudicating authority confiscating absolutely the gold jewellery
and allowed redemption of the same under Section 125 of the Customs Act, 1962 for
the purpose of re-export on payment of Redemption fine of Rs.40,000/- and also
reduced the penalty to Rs. 10,000/-' with the direction to original adjudicating
authority that to ensure the gold jewellery was re-exported out of India after following

the procedures within 30 days of the receipt of this order.

4. Being aggrieved: by the irﬁp’ugne’d Order—in-Appeél, the Department h.aé field
this revision application under Section 129 DD of Customs Act, 1962 before Central
Government on the following grounds :

4.1 The order of Commissioner (Appeals) does not discuss why the concession of
re-export is being given in spite of the paéséngek acting as a carrier for monetary
consideration which is recorded in the record of personal hearing before the
adjudicating authority held on 26/06/12 and adequately discusses in O-in-O passed by
the adjudicating authority. This fact of the passenger being a carrier has been ignored
and not taken into consideration resulting in granting an unintended benefit to the

smuggler passenger.

42 The adjudication authority at Chennai airport in its Order-in-Original No
343/2012 dated 30/06/2011, 32/10 dated 03/05/2012, 33/10 dated. 3/5/2011 and in
several other orders has ordered absolute confiscation in carrier cases. The said
orders were upheld by Commissioner (Appeals) in Order-in-Appeals No 480/11 dated
29/7/2011, 479/2011 dated 29/07/2011 and 481/11 dated 29/7/2011. Finally, the
absolute confiscation was also upheld by Government in these Cases vide GOI order
No 352-354/12 dated 28/8/2012. Similarly, Government in its Revision order No 401-
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F No. 380/591’8/13 RA ks
* Order No GS/ZOIG—CUS dt. 20; 01 2016

.-1;495112-(:{35 dated 11, 1&2@12 and 497-409/12-Cus dated 12.10: 2@12 pertammg o

~ Chennai ‘cases has upheld the absolute {:onfscat{'___ef goods brcught iay camer
e passenger o : : :

" her MGEnIoLS manner and the Goid ewelry was
Wearmg in her hand by the responde That she requested to release the goid

bangle ¢ on redemptxon fine under Section 125 of the Customs Act and ailowed her to -
‘take back the goods while gomg back 1 to Srilanka.
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56. That there was no offence registered in the name of respondent previously the
personal penalty was reduced by the appellate authority and there is no ambiguity in
the said order of the Commissioner (Appeals).

5.7. Thatthe Hon'ble Tribunal order in the case of Uma Balasaraswathi Vs Collector
of Customs reported in 1988 (37)ELT 106 is squarely applicable to the present case in
as much as the order of absolute confiscation by stating that the non-declaration
which entails confiscation under _Section 111(1) should be ‘conscious and intentional
non-declaration and would not take within its ambit more unintentional omission such
as not declaring the ornaments worn on the person which are not at all concealed but
are visible to the naked eye. Thatin this case the respondent was wearing the gold
bangle in her hand. That it is not denied by the applicant. That there is no
declaration required but the original authority had imposed redemptioh fine and
penalty but the Commissioner (Appeals) had applied his mind and passed the order
legally and properly. ' ' ' :

'5.8.. - That Section 125 of the Customs Act, 1962 is very much clear that the goods
confiscated can be allowed to be redeemed by the owner or the owner is not known
the person from whose possession or custody such goods have been seized. That
the legislature has clearly stated to give option to redeem the goods either to owner
or the person whom the goods seized in lieu of confiscation. That nowhere in that Act
says the goods should be absolutely confiscated if the goods brought by other than
the owner. That no statement under Section 108 of the Customs Act, was recorded
to prove their version. That the respohdent was wearing ohe gold bangle only and
that too was seized in spite of warning the same and was visible to‘naked_éye.

5.9. That to confiscate the goods absolutely an officer of cus’toms_c_an forcibly
obtain a statement from passenger i_mpl'tc;ating: any name as owner. - That the

department did not givé any Show Cause Notice nor do they find the receiver. That
this clearly shown it is all fictitious.

5.10. The respondent also piaces reliance on the following case laws:-

vakub Ibrahim-Yusuf Vs Commissioner of Customs (Mum) 2011(263) ELT 685
Revision Application No. 373/22/B/2009-RA.Cus

6. Personal hearing was scheduled in this case on 04.08.2015, 02.09.2015 and
15.09.2015. The representative of the respondent Shri Ganesh, Advocate appeared
for hearing on 04.08.2015, reiterated the cross objection filed to the Revision
Application. The respondent vide her fax letter dated 02.09.2015 sought exemption
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; - F.No. 380/59/8/13 RA 3
Order ND 05/201 6-CUS dt. 20.01.2016. -

from appeanng: persenaﬂy and requested that her counter rep}

y subm* ed earlxer in
the Show Caese v_‘otice dated 09 09.20: :

: 3 body »
are for persona; heaﬂng on anyof the schedule dates_ment;on Iabove.

v efor: the ,‘Commissmner(Appea s) the U
C’r: a carr;er and o]d !

to smuggle the go!d; i
ncealed, in any mgemous : :
_ JStEIZEd_pIEVJQUS! eneee
ed by the Department it is once aga:n
ts covered under “Appendxx E” of Rule 7 of
eared free of duty on the condition of re- export :

a;nner,’ and , eﬁniaﬁkanﬁoeesportﬁo}derwith.nogﬁ‘e
% :the counter to the Revns;on Apphcatlon fil

' Iaimed that the. bang!e was personal effect
- Baggage Ruies qnd can be d

6.
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11. Government notes that in the impugned Order-in-Original the record of
personal hearing reads as under :

" The Passenger Smt Dineshwary appeared for the personal hearing before me on
26/06/2012. During the course Of the hearing, the passenger stated that the gold bangle
welghing 87.5 grams was handed over to her at Colombo by one Shri 53tish who runs a
goldsmith shop at Colombo; that the said gold bangle is to be handed over to one Shri
Thangaraj outside Chennal Ajrport; that she had done this for a consideration as told by Shri
Satish that the Air Ticket for travel would be arranged by himy that she had done this without

applying her mind and prayed for lenient view. 7

11.1 There is nothing on record to show that the said submission has been made
under any pressure OrF duress. In fact it s undeniably a voluntary
statement/submission made by the respondent during the course of personal hearing
granted in the interest of natural justice, clearly admitting that the gold bangle
weighing 87.5 grams was handed over to her by one Shri Satish, running a goldsmith
shop to be handed over to Shri Thangaraj outside Chennai Airport. There was also a
clear admission that the travel including air ticket would be arranged by Shri Satish.
Any contrary claim regarding ownership of the impugned goods made before
Commissioner (Appeals) and in the counter reply to the Revision Application is clearly

an afterthought.

112 Government opines that any oral submission made before the adjudicating
authority will be a material piece of evidence. In view of the specific admission made
by the respondent before the adjudicating authority, Government is inclined to hold
that the respondent is 3 carrier of the impugned goods.

12, 1In the present case as the passenger is not the owner of the goods and neither
Shri Satish who handed the go}d’ over to the passehger nor Shri Thangaraj to whom
the gold was meant to be handed over have claimed the impugned goods. Therefore,
the gold cannot be allowed to be handed over to the respondent for re-export who is
only a carrier. In this regard Government places reliance on the following decisions of
the higher Courts the ratio of which is squarely applicable to the instant case.

12.1 Government notes that the gbsalute confiscation in such cases is upheld in the
judgements of Honble High Court of Madras in the case of CC Air, Chennai Vs.
Samynathan Murugeshan 2009 (247) ELT 21 (Mad.) The said order was upheld by
Hon'ble Supreme Court in the order dated 11.02.2010 reported as 2010 (254) ELT A
015 (S.L) dismissing the petition for special leave to Appeal (civil) No. 22072 of 2009
filed by Samyanathan Murugesan. Sup_remé Court passed the following order:-
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: App/yfﬁg Ef;e 1atio .of z‘be ]udgmenz‘ in the case of oM Pfakash Bhaz‘/a 5. Commlssmnef of
e Customs De%l repa/i'ed in 2003 (153) ELT 423 {5 c) 200 (5) Sea‘/on J 6.7 to the facts of the
L ,'case/ we fn zﬁal’ in the present case/ the assesse did no, z‘fu/f/l Z‘he baS/C e//g/b/ﬁly cnreﬂa

55 Wf]ICf] mai( impafi'ed item a prob/b/wd gooa's bence/we see ﬂO feason z‘o mten‘ere with

: rder ?’he speaa/ ]eave pef/z‘/oa Jsaccord/ng/ omisse, L

L
g app!zcabi

Hedlto do and is not ehgsbie for re exp
' as _re-export of goods:'m' the case o
El v_66(GOI} Further the Apex Court in the case o ',"CC
, _2093(155&1_1_417(5@ .assuppsaedihemw_mat
goods whlch are ilabie for confi scation cannot be allowed to be re- exported Hence,

Government is of the vsew that the order of the Comm:sssoner (Appeals) allowing re

export of i impugneo goods is not Iegal and proper and cannot be allowed.

]

- Section 15’57,-
0 t‘dé bagg e declared o Customs, whmh the e
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14.  Government also finds no merit in the plea of the respondent that the gold was
not required to be declared and can be cleared free of duty on the condition of re-
export. Government notes that in terms of Section 77 anything imported by a
passenger is required to be declared to Customs and is chargeable to duty above
the specified limits. Further gold and gold jewellery can be imported only by eligible
passengers subject to fulfillment of conditions thereof. Government finds that the
passenger was a Sri Lankan passport holder not eligible to import the impugned
goods and the same was also not declared to the Customs. But for being
apprehended by Customs, the passenger could have been successful in smuggling the
impugned goods into the country on behalf of another. Penalty has rightly been
imposed upon the respondent under Section 112 ibid. However, considering the
circumstances of the case, Government finds no reason to interfere with the order
of the Commissioner (Appeals) to the extent that penalty has been reduced to

Rs. 10,000/- only.

15,  In view of the above circumstances, the re-export of the impugned goods
allowed in this case by the Commissioner (Appeals) Is therefore set-aside and the
impugned Order-in-Original ordering absolute confiscation is restored. The impugned
Order-in-Appeal is modified to this extent.

16.  Revision Application thus succeeds in above terms.

17.  So, ordered.
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frsat/
( RIMJHIM PRASAD )

Joint Secretary to the Government of India

Commissioner of Customs ( Airport & Aircargo),
New Customs Hcusa, Aircargo complex,
Meenambakkam ~
Chennai-600027.
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