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 ORDERNO. 05 /2015 - Cus -DATED 21.05.2015 OF THE GOVERNMENT-OF-INDIA, — =~

PASSED BY SMT. RIMJHIM PRASAD, JOINT SECRETARY TO THE GOVERNMENT OF
INDIA UNDER SECTION 129 DD OF THE CUSTOMS ACT, 1962.

Subject - Revision application filed under Section 129 DD of the Customs
Act, 1962 against the Orders-in-Appeal No. CMB-CEX-000-APP-

934-13 dated 25.07.2013 passed by the Commissioner of

Customs, Central Excise & Service Tax (Appeals), Coimbatore,

Tamilnadu.
Applicant : M/s. Samys International.
Respondent Commissioner of Customs, Coimbatore. Tamilnadu.
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_ This revision application is filed by M/s. Samys Internat;oﬂal T: our,
_k_-_-_ﬁ;__e_ ——after referred to- as-the—appifcant) agamsHh&erder- n-AppeatNmEMB—GEX BOG-APPTh—_
: 234-13 dated 25,07 2013 passed by the Commlss;oner of Customs Centrai Excise &
: : ~Service Tax (Appea[s),_ Co;mbatore With respect to Order—m Orrglnal No. .
i S ‘. Sk No 88/2012 BRC dated 21 707 2012 passed by the Deputy Commrssmner of -,

e Brlef facts of _tho case are that the apphcants" gtaéted _d_re:WDack amount

ts have not produced the

Eppfn'g?bifés: . 'As the .. 0

___--export goods w;thm the perlod alfcwed under the —Fore
- ,Act o 1999 znciudmg any extensron' of_-,such perr d'gr :
s 'Indza';' < { on

hié-f;ﬁépp_!i&@fﬁiéd appeal'

as tlme barrecf as the same

. was il led after 90 days [ stipulated w1thm 60 days perlod p[us 30 days condonabie
: penoci ] : '

_ e L g Bemg aggr;eved by the {mpugned Order—m Appeaf the apphcant has f‘ led this
' revision apphcatlon under Sectron 129 DD of the Customs Act 1962 before
Govemment on foHowmg grounds '

4.1 _ The Comm'issifoner (Appeal s) ought to have apprecrated tbe SImpEe fact that the
' appli'cants were_not kept mrormed of the rur‘her coarse of actxor‘ espef‘sa 1y in the
absence of afny preamble attached to the Order-in- Orsgmai passed by the ad;gudlcdtmg
autho: ity, and also the fact that the satd Order does not contam the term Order-in-
i e
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Original but an acronym "0-I-0", which was not understood by the applicants at that point
of time.

472  The Commissioner (Appeals) ought to have appreciated the fact that the absence of
preamble to the Order passed by the Deputy Commissioner of Customs, ICD, Concor, Tirupur
lead to the understanding that the same is not an appealable order but an administrative order
and hence the applicants have written letter to the adjudicating authonty to mod fy/cance! the -
same, inasmuch as they have produced the BRC In time, in respect of the impugned shipping

bill.

43 The Commissioner (Appeals) ought to have appreciated the fact that the
appiicants have indeed received the export proceeds covered in the subject shipping
bill well within the time limit prescribed, and the copy of the BRC was furnished to the
adjudicating authority vide their letter dated 09/10/2010 in response to the Show.
Cause Notice. The Commissioner (Appeais) ought to have apprecrate'd that the fact of
productlon of BRC in response to the Show_ Cause Notice was not at all recorded in

the Order-in- Onginai ‘thereby itiating the Order of the adjudicating autii'oriti/.'

4.4 The Commissioner (Appeais) ought to have appreciated the fact that the
applicants have swiftly responded to the Order-in-Original dated 25.07. 2012, received
by them on 08/11/2012 by their correspondence addressed to the Deputy
Commissioner of Customs, [CD-Concor, Tirupur with a copy marked to the
Commissioner of Central' Excise, (Review Cell), Coimbatore. The Commissioner
(Appeals) ought to have appreciated the inaction on the part of the Department had
the Department issued a simple letter that the a_ppiicants that the appellate
jurisdiction vests with Commissioner (Appeals) in response to their letter dated
09/11/2012, the applicants would have filed their Appeals within the time limit of .60-
days from the date of receipt of the order-in-original. :

45 Be it as it may, the learned Commissioner (Appeals) ought to have appreciated
the peculiar facts and circumstances of the case, in which the applicants were denied
of the information they needed the most- notwithstanding the fact that it is the
I‘ESDODSibiiity of the Department to keep the applicants informed of the appellate
jurisdiction together with any speaking order passed by any officer of the

,,
of



ey ‘Rﬁl 6 The appllcant has Felied upc upon fol llowrng case. lows S :
: i Trrbunal Judgment ln the case of M/s Suml Steels Vs CCE Ralpur [ 2003

o 7_7-.__proceeds None appeared on behalf of _re _ond t department either :
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Department- ought to have set aside the order of the adjudicating authority by
condoning the delay in filing proper appeals ' '

(159) ELT 368 (Del)]

5 A1 i o Trrbunal Judgment in tl‘e case of M/s Angadpat Industnes (P) Ltd Vs CCE
'Mumbal I [ 2001 (131) ELT 427 ( Tri.) Mumbar] A o5

s Personal heanng was scheduled in thlS case on 25 03 15 ret" xed on 15 04 2015

. Nobody attended the hearing The apphcant v:de therr letter dated 16 03 2015 &
_,;_07 04.15 stated that they do not wrsh to be heard fn__ person & to consrder the
:-'idocumentary evrdence submltted by them as proof of havmg repatnatecl export :

6. Government has carefully gone through: the elevant case recordsand éé’rﬂséd. e

. the Impugned Order-tn Orlglnal and Ordersi in-Appe

_lssmne (Appeals) rejected t}__ = appeal of the

o apphcant ﬁled agarnst the lm'pugned Order—rn-‘Orrgfnal rme barred as the same was
; ﬁled after 90 clays [strpulated mltial 60 days perrocl plus 30 days conclonable period].

as prov1ded uﬂder sectron 129 DD of the Customs Act 1962 Now the applacant has

fi lecl this revrsron applrcatron on grounds mentroned ln para (4) above

g Government notes that appeal was. flled before Comm;ssroner (Appeals) after a
delay of more than 90 days and the sa:cl factis not dfsputed by the applrcant As per
Sectlon 128 of Customs Act 1962 Commrssroner (Appeals) |5 empowered to condone
delay upto 30 days in fi lrng appeal There IS no provrsron in Sectron 128 rbrd to
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condone deiay exceeding 30 days. The power of the Appeallate Authority has been
restricted to condone the delay only upto 30 days.

Al Hon'ble Ailahabad High Court in the case of M/s Doaba Rolling Mills (P) Ltd. Vs.
CESTAT, New Delhi, reported in 2004 (169) ELT 258 (All), has also held that the
Commtssroner (Appeals) cannot condone delay in filing appeals beyond 30 days, as
the statute itself provides for a period of limitation, ar - further maximum period for
which delay can be condoned, the authority cannot extend the same. Government also
notes that Hon'ble Supreme Court in the case of Singh Enterprises Vs. CCE
Jamshedpur 2008 (221) ELT 163 (SC) has held that Commissioner (Appeals) is
empowered to condone delay upto 30 days and has no power to allow appeal to be
presented beyond the delay of 30 days. The proviso to sub- section (1) of Section 35
makes the position crystal clear that the appellate authority has no power to allow the
appea% to be presented beyond the perlod of 30 days after the expiry of 60 days

which is the normal period for preferrmg appeal under Sectlon 35 of the Central

Excise Act, 1944.

8.2 Government also notes that the Apex Court has from tfme to time as in the
case of Collector of Central Excise, Chandigarh vs. Doaba Co-op Sugar Mills Ltd. as
reported in 1988 (37) EL.T478 (S.C.) & in the case of UQOL vs. Kirloskar Pneumatics
Company reported in 1996 (84) ELT 401 (SC) held that where proceedings are
undertaken under the Act by the Department the provisions of limitation as

prescribed in the Act will prevail.

8.3 The provrsrons of section 128 of the Customs Act, 1962 and Section 35 of the
Central Excise Act, 1944 are in pari materia and the ratio of above said judgments are
squarely applicable to this case. Further, the facts of the case laws relied upon by the

applicant are different from the facts of this case and henceg, ratio of the same is not

applicable to this case.
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9. In view of above circumstances, Government without going into merits of the
case, finds that Commrssroner(Appeais) has rightiy reJected the appea[ as time barrecl
There Is no mﬁrrmty in the said Order-ln-Appeai and therefore the same is upheld.

10 The revrs[on applrcatlon is, therefore, re]'e_cte_d_ in view of the_' abOye.

194 So, or_dered.

i \SAD)
Jomt Secretary to the Government of India

M/s Samys Internatlonal
87, Saibaba Nagar,
_..Vafayankadu -
- Tirupur- 641603
v Tamﬂnaciu

iy

| ome
Under Secretary(Revrsron Apphcatton)
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ORDER NO. 05 /2015 - Cus DATED 21.05.2015

Copy to:
1. The Commissioner of Central Excise, Coimbatore.

2 The Commissioner of Customs, Central Excise & Service Tax (Appeals), 6/7

A.T.D. Street, Race Course Road, Coimbatore-641018

3. The Deputy Commissioner of Customs, Inland Container Depot, Concor,

Veerapandi, Tirupur.

j Guard File.

5. PAto 1S (RA)

6. Spare Copy

ATTESTED

5

( Shaukat Ali)
Under Secretary&%%ss%pphcatxon)

(SHAURAT ALy

7 Sot. of India
ENEE B






