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F.N0.195/588/12-RA
Order No.10/2015-CX dated 14.05.2015

ORDER ¢

This revision application is filed by M/s Poly Medicure -Lfd., Ballabhgarh,
Faridabad (hereinafter referred to as the applicant) against the Order-in-Appeal
No.49/CE/APPL/DLH-1V/2012 dated 25.04.2012 passed by Commissioner of Central

~ Excise (Appeals) Delhi-1V, Faridabad, Haryana with respect to Order-in-Original
No.770/R-1v/2011-12 dated 18.11. 2011 passed by the Assistant Commissioner of
Central Excise, Division-1II, Faridabad.

2. Briefly stated facts of the case are that the applicant filed a rebate claim with
the jurisdictional Assistant Commlssloner of Central Excise on 26.04.2011 under Rule
18 of the Central Excise Rules 2002 for the Medical Dlsposabie |tem5 Scrutiny of
the documents filed by the applicant revea led that the rebate claim was filed beyond
., e penod of stipulated one year from Lhe date Gf export goods shlpped on Board/Bill

of Lading or Let expor* order given The detal%s thereof are as under
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The adjudicating authority, vide imbugned order, rejected the rebate claim of the

applicant on the ground that the same had been filed beyond the period of one vear

from the date of export.

3. Being aggrieved by the said Order-m—OrigmaI, applicant filed appeal before
Commissioner (Appeals) who rejected the appeal and upheld the impugned Order-in-

Original.

4, Being aggrieved by the impugned Order-in-Appeal, the applicant has filed this
revision application under Section 35 EE of Central Excise Act, 1944 before Central

Government on the following grounds:

4.1 The lower authorities have not been Justified in not allowing rebate of duty
under rule 18 of Central Excise Rules 2002, of duty paid on clearance of goods for

export when claim for rebate of duty was made beyond one vear.

4.2 Thereis no dispute that goods cleared for export were, in fact, exported within
the specified period. It is only the claim for rebate of duty along with the proof of
€Xport, which was submitted beyond the period of one year from the date of export.
The authorities below have rejected the claim of rebate as barred by time. Even the
contention of the applicant that they may be allowed re-credit of duty in cenvat credit
account, has not been accepted. The exporter should not be denied substantia

benefit only for procedural delay,

4.3 The applicant had also executed UT-1 undertaking for clearing goods for
export without payment of duty under rule 19 and in Case of such export, no amount
of duty was required to be paid. Now, when the applicant cleared goods under claim
for rebate on payment of duty, the same is in the nature of security which has to be

refunded on proof of export of goods, just as re-credit in running bond account.

4.4 When the bond amount has to be re-credited on éxport of goods, the same
freatment may be given to the amount debited in cenvat account instead of UT-1.

The exporter should not be made to suffer for procedural lapse if any, when the fact

of actual export of goods stands satisfied.
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45 There is no period of limitation for claiming rebate of duty under rule 18. No
period of limitation has also been prescribed under Notification No.42/2001 dated 26-
06-2001, which has been issued under the said rule prescribing the procedure to be

followed for claiming rebate of duty. There is no condition in the said rule or

.'"under Rule 18 or 19 of Ce’rtral Excrse Ruies_ ZOOZ

‘notification that period of imitation as—'contarned"- g ‘rr—"sero'anB“T}fith‘e—,ﬂ(c‘r..sh'aﬂf'f*ﬂ
apply. g o

4.6 . The law stand settled that the limﬁ:atlon of sectlon 11B of the Act should not be
apphed for rebate clarm filed under rule 18 of the Rules. The rehanceﬁs pl aced on the
judgment of the Bombay Hrgh Court in the case of Ut‘tam Steeis errted V/S BLOE
reported as 2003(158) ELT 274(Bombay)

5 The Respondent Department in response to the revrsron appilcatlon under its
letter C No. CE- ZO/R XVII/RA/Polymedrcure/EZ/ZO12 dated ZS 09 2012 has made the

foliowrng submrssron

: '5 155 Ruie 18 and Notf catrons framed thereunder cannot be read rndependent of

: requrrement of lzmrtat ion perrod of one year prescnbed rn Sectron 118 of Centrai

|ndudes rebate ot duty

- _5 2 Further lt 15 submrtted that before exportrng: the pa v had the optron to export

e 'the party opted for

: exportrng under Rule 18 rt becornes bound to file. rebate claim n.'s.tfp_trla_ted- tirne

_L-'perrod of one year frorn the date of export T!ne nstant case o Of exports under

= Ru[e 18 and cannot be compared to Ru!e 19 The oresumptrons made by the party

are not correct and re- credrt in Cenvat aceount cannot be aitowed ‘The Order-in-

Appea passed by Commlssroner (Appea s) may be uphe!d

'6-.:._ Persona! hearmg scheduled in thrs case on Ui 04 15 was attended by Shri
D. KTyagr Advocate on 'oehahC of tne applrcant A wrttten suomissron was made
' resteratrng the grounds of Revrsmn Aopircatlons and rehance was pl aced on the case
laws cited in 1996 (84)ELT 360, 1997(95)ELT 372, 1990(46)ELT 543 2006(201)ELT

454, 1996(82)ELT 177(Bom) 2004(169)ELT 108(Tri- Murnba) 2007(218)ELT
4
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174(Rai), 2012(278)ELT 421 (GOI), 2013(295)ELT 129 (GOI), 2013 (295)ELT 148
(GOI), 2014 (314)ELT 961(GOI). Nobody attended hearing on behalf of department.

#. Government has carefully gone through the relevant case records and perused

the impugned Order-in-Original and Order-in-Appeal.

8. Government observes that the rebate claim for excise duty paid on excisable
goods exported out of India under Rule 18 of Central Excise Rules, 2002 was filed on
26.4.2011 after the lapse of time limit of cne year as stipulated under Section 11B of
Central Excise Act 1944 as is evident from details in para 2. These facts are not in

dispute.

8.1  Adjudicating authority had rejected the rebate claim as time barred. The
Commissioner(Appeals) also held the claim as hit by limitation and also rejected
applicant’s claim for re-credit of rejected amount to Cenvat credit account. Now
applicant has contended that export of duty paid goods is not in dispute and these
rebate claims njay.be allowed or alternatively the amounts may be allowed to be re-

credited in the Cenvat Credit Account.

9. Government observes that the condition of limitation of filing the rebate claim
within one year under Section 11B of the Central Excise Act, 1944 is a mandatory
provision. As per explanation (A) to Section 11B, refund includes rebate of duty of
excise on excisable goods exported out of India or excisable materials used in the
manufacture of goods which are exported. As such the rebate of duty on goods
exported is allowed under Rule 18 of the Central Excise Rules, 2002 read with
Notification No. 19/2004-CE(NT) dated 06.09.2004 subject to the compliance of
provisions of section 11B of Central Excise Act, 1944. The explanation (A) to Section
11B has clearly stipulated that refund of duty includes rebate of duty on exported
goods. Since refund claim is to be filed within one year from the relevant date, the
rebate claim is also required to be filed within one year from the relevant date. As per
explanation B(a)(i) of Section 11B, the relevant date for filing rebate claim means:-

“a) in the case of goods exported out of India where a refund of excise duty paid is

available in respect of the goods thernselves or, as the case may be, the excisable
materials used in the manufacture of such goods.-

5
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¢
(i) If the goods are exported by sea or air, the date on which the ship or the
afrcraft in which such goods are load, leaves India, or”

Government finds no ambiguity in provision of section 11B of Central Excise Act, 1944

read with Rule 18 of the Central Excise Rules, 2002 regarding statutory time limit of

oneyea r"fonftlfrnga’ebatectarmsf*’"--'—r'

10.  Applicant has contended that delay in filing rebate claim is _a procedural lapse
- and same may be condoned as the s'.ubstantial benefit cannot be denied to them due
to procedural infracti'ons; In th: regard Governntent obse:rves'that ﬁling of rebate
claim Wltbrn one year is a statutory requ irement and not a mereiy procedurai
requrrement The statutory requrrement can ‘be condoned oniy if ‘there is such
provrsron in the Statute itself. Since there is no provrsron for condonatzon of deiay in

te_rms of Sectlon- 118 ibi d the rebate clarm- has- to be trea.ted- as trme barred. :

.11. Government also notes that rebate cialms ﬂed after one year being time
barred can'rot be sancboned as categoncal}y heEd n the case Iaws/Judgments cited

below:-

S The Supreme Court - the case of Cotlector of Centra[ Excrse Chandrgarn v/s
‘Doaba Co -op Sugar Mrlls Ltd as reported in 1988 (37) E LT478 (S C} has heid in
. para 6 as under b : :

q-'"It apoears that Where the duty has been Ie\.fled wrthout the authorrty of taw or

" wrthout reference to any statutory authoraty 'or'the Specﬁc provrs ions of the act and
the Ru es framed there ‘under have no app!rcat or, the deczsron w H be quided by the
genera iaw and the date of Elmrtat[on would be the start ng point y When the mistake or
the error comes to hght But in making claims. for refund before the departmentai
_authority, an assessee is bound wrthrn four corners of the Statutc and the period of
hrnltatron prescnbed in the Ceﬂttal Exose Act and the Ruies framed there under must

. be adhered ta. The author ties funcﬂonrng under the Act are bound by the provisions
of the Act If the proceed;ngs are taken under- the Act by the department, the

provrelons af lirmtaoon prescnbed in the Act Will prevarE

11.2 The Hon ble High Court of Gu;arat in the case of Atemoic Glass Ind. Ltd. v.
Union of India reported at 1992 (60) ELT.64 (Guj.) held in para 11, as under:

6



11.3

"That the cdaim was required to be made within the prescribed period of six months
from the relevant date. The relevant date would be the date on which the goods re-
entered the factory. In this case it would be January 4, 1988 and January 9, 1988 as
provided in sub clause (b) of Clause B of Explanation to Section 11 B of the Act. Thus
the period of six months would expire on July 8, 1988 while the claim has been
preferred on March 29, 1989. The Assistant Collector is bound by the provisions of the
statute. This is the law laid down by the Supreme Court in the case of Collectar of
Central Excise, Chandigarh v. M/s. Doaba Co-op. Sugar Mills Ltd. reported in AIR 1988
SC 2052 = 19881(37) E.LT.478 (S.C.). In that case the department sought to invoke
the provisions of Section 11A of the Act and zttempted to make recovery of the
amount of duty after the period of limitation prescribed under Section 11A of the Act.
The Supreme Court inter alia observed that "But in making claims for refund before
the departmental authority, an assessee is bound within four corners of the statute
and the period of limitation prescribed in the Central Excise Act and the rules framed

there under must be adnered to. The authorities functicning under the Act are bound

by the provisions of the Act. If the proceedings are taken under the Act by the

department, the provisions of limitation prescribed in the act will prevail". The
Supreme Court referred to its earlier decision in the case of Miles Indiz v. Assistant
Collector of Customs - 1987 (30) ELT.641 (S.C.). In that case the Supreme Court
observed that the Customs Authorities were- justified in disallowing the claim for
refund as they were bound by the period of limitation provided under the relevant
provisions of the Customs Act, 1962. Similarly in the instant case also, the Assit
Collector, who decided the refund claim was bound by the provisions of the Act and
the Rules. Therefore, the refund claim rejected on the ground that the claim is made

beyond the period of limitation is also eminently just and proper.”

Hon'ble Supreme Court has also held in the case of UOI vs. Kirloskar

Pneumatics Company reported in 1996 (84) ELT 401 (5C) that High Court under Writ

jurisdiction cannot direct the custom authorities to ignore time limit prescribed under

Section 27 of Customs Act, 1962 even though High Court itself may not be bound by

the time limit of the said Section. In particular, the Custom authorities, who are the

creatures of the Customs Act, cannot be directed to ignore or act contrary to Section

27 of Customs Act. The ratio of this Apex Court judgment is squarely applicable to
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¢
this case as Section 11B of the Central Excise Act, 1944 provides for the time limit and

there is no provision to extend this time limit.

11.4 The Hon'ble CESTAT, South Zonal Bench, Chennai in the case of Precision
Controls vs. Commissioner of Central Excise, Chennal 2004 (176) ELT 147 (Tri.-

' Cherma i) held that under law {ald doww by Apex Courf The authont es Werkmg under
_ Central Excise Ru{es 1944 and Customs Act, 1962 have no power to. relax period of
hmltatlon under Section 11B ibid and Sect on 27 lbd and hence powers of Tribunai
 too, being one of the authormes acting under aforesaxd A&t equa[ly crrcumscrlbed in
| _regard to beiated claims = Sect:on 11B of Centa‘af Exrzlse Act 1944 — Rule 12 of
erstwhile Central Excise Rules, 1944 — Rule 18 of the Cemraf Excise Rules 2002. This
'Tr{burral actmg under thﬂ provrs;ons of the CentraE Excrse Act has ne eqwtable or

: deCFE’ilOﬂaW }UﬂSdIC’UOﬂ ‘EO aHGW any such cla;m de hors the !im tat ion. provzswns of
"_Sect}on 118 St e ; - e e =

- 111' 5 Further .i.t" .h.-as b-eeré'- ﬁeil‘é '.by"fhé--}'-{o'h ' 1e upre 'Court in the case of Co Iector_

' dlscretlon to any authonty to extend the tlme_ m

‘ ' 1L 6 Hon’bie ngh Ceurﬁ em Gularat in 1ts order dated 15 12 ZOIIIHm the. case of IOC_
Ltd. Vs UOI (SCA No 12074/2011) as reported i 2012 (281) ELT 2@9 {GU]) has

-“We are unae,e to upf‘oid the cortentson that such perlod o: lrmatatlon was anly

i proceduraI requnrement and therefore could be exzended upen showmg su*i’ cxent cause for

not fil ing the daim earﬁer To begm w:th the prOViS[OE"ES of Sect on 118 ltself are suf’chentiy
'clear Sub sect on (1) of Sectaon MB _as already noted provzdes that any person ciazmmg.
; refurld of any duty of exose may ma:<e an apphcat on for refund of such duty before the -
"expi;ry Q-f one year ?rom the relevant date. Remedy to c_I_axr_n refund OF duty which IS _ot_nerw1se '
: ir_l_'l-aw refundable _therefore,' ccﬁh’.xes.\)vi.th a period of Fimii:'a_tion_oir one year. Th.e_relis G o
. :



indication in the said provision that such period could be extended by the competent authority

on sufficient cause being shown.

Secondly, we find that the Apex Court in the case of Mafatlal Industries Ltd. v. Union
of India, (1997) 5 SCC 536 had the occasion to deal with the question of delayed claim of
refund of Customs and Central Excise. Per majority view, it was held that where refund claim
Is on the ground of the provisions of the Central Excise and Customs Act whereunder duty is
levied is held to be unconstitutional, only in such cases suit or writ petition would be
maintainable. Other than such cases, all refund claims must be filed and adjudicated under
the Cenfrai Excise and Customs Act, as the case may be. Combined with the szid decision, if
we also take into account the observations of the Apex Court in the case of Kirloskar
Pneumatic Company (supra), it would become clear that the petitioner had to file refund claim
as provided under Section 11B of the Act and even this Court would not be in a position to

ignore the substantive provisions and the time limit prescribed therain.

The decision of the Bombay High Court in the case of Uttam Steel Ltd. (supra) was
rendered_in a different factual background. It was a case where the refund clam was filed
beyond the period of six months which was the limit prescribed at the relevant time, but
within the period of one year. When such refund claim was still pending, law was amended.
Section 11B in the amended form provided for extended period of limitation of one year
instead of six months which prevailed previously. It was in this background, the Bombay High
Court opined that limitation does not extinguish the right to claim refund, but only the remedy

thereof. The Bombay High Court, therefore, observed as under:

"32. In present case, when the exports were made in the year 1999 the limitation for
claiming rebate of duty under Section 11B was six months. Thus, for exports made on 20th
May 1999 and 10th June 1999, the due date for application of rebate of duty was 20th
November 1599 and 10th December, 1999 respectively. However, both the applications were
made belatedly on 28th December 1999, as a result, the claims made by the petitioners were
clearly time-barred. Section 11B was amended by Finance Act, 2000 with effect from 12th
May 2000, wherein the limitation for applying for refund of any duty was enlarged from 'six
months’ to ‘one year’. Although the amendment came into force with effect from 12th May,
2000, the guestion is whether that amendment will cover the past transactions so as to apply

the extended period of limitation to the goods exported prior to 12th May 200077
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11.7 1In a very recent judgement, Hon'ble High Court of Bombay in the case of
Everest Flavours Ltd. Vs. UOI reported as 2012 (282) ELT 481 (Bom) vide order dated
29.03.2012 dismissed WP No. 3262/11 of the petitioner and upheld the rejection of

rebate caim as time barred in terms of section 118 of Cen'tral Excise Act 1544 by

~ “holding that where the statute | providesa perrod Of‘fﬂTHLst&)r in=the presenbeasei—— = —

Section 11B for a claim for re‘oa’ce the orovrsron has to. be comphed with as a

mandatory requrrement of.iaw..

120 Inview of the above posrtron Government observes tnat the rebate claim filed
after one years tme limit stlpulated under Sectron 118 of Central Excise Act, 1544
read with Rule 18 of Central Excise Rules 2002 is clearly hit by tlme limitation clause
and cannot be entertained. As sucn it is: rightly re}ected and Government does not

find any rnfrmrty rn the rmpugned Order -in- Apoea[ uoholdlng the re)ecron of said :

claim as tzme barred

13 Governrnent notes that the apohcants request for re credrt of cenva‘r credrt
.amount rf rebate clam is found rnadrnrssrbie vvas also set asrde rn the rmpunoed
forder as Witnout autnonty of %aw Government nad m oast aHowed re- credrt of . duty

'pard in Cenvat Credrt account rn some cases asu'fre{red upon-by the apphcant where

as pard Whlch was.

: _treated as voluntary deposr‘r wrth Government Such vo{untarv._ ep05|t was ailowed to '

ut"any au’rhorlty of -

o law Governrnent observes that the facts of the tnstant cas. ar' abso utely different.

nature of a vo untarv

‘ '_'deposrt but in. the nature of duty whrch was pard rn accordance Wi th law as the same

was payab e at the refevant rrme Tt is not drsou‘red that duty was paid on exported

; goods a8 accordance wwh [aw and the same was pavabe whre cleanng goods for
'export under rebate ciarm Once the rebate claim is re;ected as time barred the

allowing of re- credl’r in Cenvat accoun’t of duty pald at the trme of clearance will be

legally untenable as it would _amoo_nt-_to- aio_vvr_ng refu_nfd.} .wr}r._ch- was actually time
barred. Therefore, rejection of rebate as time barred in accordance with law does not

at the same time, entitle the applicant to get re-credit of duty paid in cenvat account.

10
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Government finds no infirmity in the impugned Order-in-Appéal holding the contention

of the applicant seeking re-credit of the CENVAT credit as without authority of law.

14.  Government finds that the applicant has cited various case laws in support of
his contention. However, facts of the cases cited by the applicant are not identical to
this case and hence, ratio of those cases is not applicable to this case. Further,
Government observes that identical issue has been decided by the Government vide
Revision Order No0.1170/2011-Cx dated 5.9.2011, the ratio of the same is squarely

applicabie to this case.

15.  In view of above, Government finds no infirmity in the order of Commissioner

(Appeals) and hence upholds the same.
16.  The revision application is thus rejected being devoid of merits.
17.  So ordered.
LN

( Rimjhim Prasad )
Joint Secretary {Revision Application)

M/s Poly Medicure Ltd.
Plot No.104-105, Sector-59
HSIDC Industrial Estate,
Ballabgarh, Faridabad

ATTESTED

(Shaukag ,eff}

Under Secretary to th%gmﬂﬁnt of India
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2. Commissioner of Centrul Excise (Appeals) Delht IV CGO Complex NH-1V,
Faridabad

3. The Assistant Commiissioner of Central Excise,_'Di\ris'rOn-—IV, Faridabad
4. PA to JS(RA)

5. Guard File.
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: [Shaukat AI ) :
Under Secretary to the Govern ment of Ind|a '



