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F.No. 371/22/DBK/13-RA %
Order No.04/2015-Cus dated 18.05.2015

ORDER t

This revision application is filed by applicant M/s Had Contiments, Thane,
against the Order-in-Appeal No. 425- & 427_/Mumbai—HI/2012 both dated 6.11.2012
passed by the Commissioner of Customs (Appea Is}, Mumbai-III with respect to
_7__ ——Order-in-Original_passed by _the Assmtaat Comm;ssroner ot Customs, Drawback——
(X0S8), Arr Cargo Complex, Sahar, Mumbal - '

2 Brief facts of the case are that the appl!cant exported the goods vide 9
shipping bll[s and avazte rawback beneﬁt Subsequently, _Show Cause Notice
was issued to the apphcant for recovery of drawback of Rs. 1 ,56,328/- along with
interest for not submlttmg the reallzatlon certlﬁcate for the exports made by -
them. On scrutmy of the Bank Remlttance Certrﬂcates submitted by the
-exporterf it was observed that in 2 cases the date of reafrzatzons was not
Vmentloned and ln the remammg 74 BRCs the reahzatron date Was beyond the
| tpulated time perrod The app[rcant was as&ed to clarlf\/ the above

551on for

..drscrepaﬂ(:ies and also to subrmt the Reserve Bank of T'Ind_as _pe’j_r_ \
' ext eﬂsron :f arry However the appircant dld no:‘ | : n?y docu. Qe-rrts nor
appeared for the persona hear ng The original at imp

O gmal Conflrmed demand of already ava.r  drawba

3 Bemg aggr eved by the said Order-m Orgmal,_ aophcant has fied appeai

before Comm;ssroner (Appeals), who rejecte- ‘-.the same as the apphcant failed to -
produce evrdence of reahzatlon ot rer”rltta:nce thhm strpulated t}me mcud ng o
_evxdence of any extensron of the per od elther before the or gma[ authon*y or

(‘ommissmner (Appea[ )

4. Bemg aggrieved by the zmpugned Order- in- Appeal the apptlcant had ﬁ led this
revision apphcatson under Sect ion 129 DD of Customs Act 1962 before Centraf

Governmeﬂt mamly on the followmg grourrds

4.1 The impugned Order— in- Appeai passed by the Commissioner (Appeals) is ex-

facie misconceived and rﬂegal and hence not sustai nabEe, It deserves to be_set aside.
- ; : :



t has been passed in utter disregard to the principles of natural justice and fair
play. It has been admittedly accepted by the applicant that the applicant did not
receive the letter dated 07/05/2012. Thus applicant was not given fair chance to

exp{ain her position by the lower adjudicating authority.

42  Applicant is merchant exporter. As soon as they receive the demand cum
Notice to show cause, the applicant immediately responded and replied to the lower
adjudicating authority. The applicant had also furnished Bank certificate issued by
the Authorized dealer (The Federal Bank Limite ) for all 9 shipping bills, which
indicates on the face of the each BRC's at Sr No 15 as "date of Realization of Exports
proceed in respect of & Shipping bills Nos.(i) 698613, ii) 6995244, iy 7003340,
iv)7020903 , v) 6997163, vi) 6988906, the date of realized exports proceed as 3-11-
2010; 2 shipping bills No. i) 7084048, ii) the date of realized exports proceed as
25/11/2010 and 1- Shipping Bill the date of realized exports ceed as 27/10/2010.
Thus it was established that for sale proceeds in respect of export shipment made by
the applicant during the period of 1-1-2008 to 30-6-2008 and 1-7-2008 fo 31-07-
2008, the Authorized Dealer had issue certificate and same was furnished by the
applicant on 3-12-2012 to the respondent revenue. This factual position was
completely ignored by the adjudicating authority. This both certificate issued by the
Authorized Dealer (The Federal Bank Limited) clearly shows the remarks that (i)
Amount pending realization "Nil" (ii) Remarks like whether exporter has been
granted extension or applied for extension or waiver or any other reasons for non-
recovery "Nil". The applicant has no control in the administrative matter of banking
system. The concerned authorized dealer followed the Reserves Banks instruction.
The lower adjudicating authority has ignored the factual position. The applicant now
also furnished fresh 'CERTIFICATE BY THE AUTORISED DEALER' issued on dated 5-
9-2012 which clearly established that the Exports praceed in respect of exports

shipment made by the applicants have been realized. The lower adjudicating
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authority has ignored the factual position. Thus denial .of principle of natural justice

and fair play. Hence, such order deserve to be set aside.

4.3  The Commissioner in his finding - observed “hat exporter was under the

'obltgat;on fo produce in respect of reahzatlon of ¢ exports proceed w;thm time frame

allowed under the FEMA Act 1999 or any extenszon of the said perlod permrtted by -

the Reserve Bank of Inda The appllcant has not produced requnreo‘ documents

- within the stlpulated tlme and also vofated the provrsrons of the Drawback Rules.

Secondiy, even dur;ng the personat hearmg the apphcant has not stated/submltted
any clarlﬁcatlon or extensmn whlch requested by the department The Commlssmner

had erroneously observed fn hiS ﬂndrng The app!rcant savs and submrts that

: appilcant dld not recelved the commumcatfon dated O? OS&ZO 12 Second!y, with

references the demand curn show cause nouce app[rcant rmmedrately furn:shed 9

._:'on' 16 11 2010 and also on

: 307 12- 2010 for thch acknowtedgement recelpt was alsoz obtazned by the app!fcant

e-f-"or[grnaf adjudscating :

rauthorlty Thrs fact afso lgnored by the Commrssroner : ppe_e:?is)_;'ij e

44 Appllcant a[so says and submlts tha "-e-'_st|puiated: prescnt)ed tlme hmrt N

the. safe proceed

_remlttance in respecL of exports shlpment of 9 have been realszed In such

crrcumstance the lmpuqned order of the Commrssroner (Appea!s) s IS not ]ust and

proper and legaE

5. Personali hearing was re-scheduled in Ltus case for 10. 4 14, 27 03. 15 14 415

and 7.5.15, However the applicant neither attended the hear ng nar subm!tted any

4
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permission letter from Reserve Bank of India. Personal hearing was held on 10.4.14,
which was attended by Shri N.S.Patel, Advocate on behalf of the applicant, who
reiterated the grounds of revision application. The applicant also admitted that they
realized foreign remittance after one year and Reserve Bank of India permission for
extension of time limit for such realization is still awaited for which he sought 2
months time for submission. Nobody attended hearing on behalf of department.
The department vide their letter dated 27.3.2015 mainly reiterated contents of

impugned orders.

6. Government has carefully gone through the relevant case records available in
case file, oral & written submissions and perused the impugned Order-in-Original

and Order-in-Appeal.

y On perusal of records, Government observes that the exporter were granted
drawback with regard to exports made by them vide Nine (9) shipping bills.
“"Subsequently, demand of drawback already sanctioned “was confirmed on” the
ground that in respect of 2 shipping bills, the date of realization was not mentioned
and in respect of remaining 7 shipping bills, the realization date was beyond the
stipulated time period and no Reserve Bank of India’s permission for such extension,
if any, was submitted. Commissioner (Appeals) upheld the impugned orders-in-
appeal. Now, the applicants have filed this revision application on grounds

mentioned in para (4) above.

8. Government observes that the provisions of recovery of amount of drawback
where export proceeds not realized has been stipulated Rule 16A of the Customs,
Central Excise and Service Tax Duty Drawback Rules 1995 and the relevant sub-

rules (2) and (4) of the Rule 16A reads as under:
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(2) If the exporter fails to produce evidence in respect of realisation of export proceeds
within the period aliowed under the Foreign Exchange Management Act, 1999, or any
extension of the said period by the Reserve Bank of India, the Assistant Commissioner of
Customs or the Deputy Commissioner of Customs, as the case may be or Deputy
Commissioner of Customs shall cause notice to be issued to the exporter for production
DEEELR of evidence of realisation of export praceeds within a period of thirty days from the date
of receipt of such notice and where the exporter does not produce such evidence within
the said period of thirty days, the Assistant . Commissioner of Customs -or Deputy
Commissioner of Customs, as the case may be or Deputy Commissioner of Customs shall
pass an order to recover the amount of drawback paid to the claimant and the exporter
shall repay the amount so demanded within) thirty days - of the receipt of the said order:

(I rufe 164, in subrufe (2) has beer substituted: vide Notiscation o2 12006 - Customs (4T.)
dated 15/02/200¢) 2 S S e et ,

Provided that where a part of the sale proceeds has been realised, the amount of
drawback to be recovered shall be the amount equal to that portion of the amount of
drawback paid which bears the same proportion as the portion of the sale proceeds not
realised bears to the total amount of sale proceeds, .

(4) 'Where_'t_he sale ﬁ)_rcc_eeds é‘ifé'_ ;re'ali.s'é& b?y:'_tﬁé‘_ _exporter__'a_féef'_thé émozh'hf,-of dr'aw.ba'c'k
has been recovered from him under sub-rule (2} or sub-rule (3) and the exporter
produces evidence about such realisation within one year from the date of such recovery

of the amount of drawback, the amount of drawback sa recovered shall be repaid by the .
Assistant Co rh:'mrijssfohe'r.o.f Customs ar Deputy _Ccimmd';s}o_nerf of Customs to the claimant.”
- 9. From perusal of above provision, it is evident that the drawback is recoverable, if

=

the export prjofc,ééds_ffafrefnot submitted w;thmstzpu ted time limit ’Qr__é:sgité'ntsfi}qh' given

by Reserve Bank of India, if any. Tn these cases, it s an undisputed fact that the =

realization were made beyond one year st is also self-

sued- by the :_'.a' _ﬁ_'l_Lki'o,{rize :d;é-éleig- Federal -
R

Bank Limited andalsofrom cepxesof Bank eafisation .{Céf’tiiﬁ:ga_‘ggsﬁ;W‘h:e?éifh.:'tﬁéﬁe S
a gap of more than two y'e'a'-_r_s;_ b'elb?:\l"eiér'r_?{he.'ciate-'_'p-f _:ekg'_jdlff" nd d e Qf_'_.fffé"a}-iza-_t?.dn oF -

export proceﬂed‘é‘r Th

 Further, the apphcantalso fa.i_ied' tq‘.s.u_]_:').'r'mt_‘_- any extensmn _éf Pie_gg_e__' eBank of India
regarding _rea[iza.tfdn,:-o'f',_exp;jrt pgdc_'eé_d:sr., 'Un__d:f'er ._S'U.C.h_:. cj_tcdmstéhzé;gs;f 'Gd;vemment
finds that the a-pp'l‘icaﬂ%é- are liable to pay drawback ava iff'édé by ‘t_h;:@:m_‘;'ffofr"Ehé.'_feésons

of failure to realize foreign exch'.a-nge'-Wifhin: .sfi,pui?a.ted- time fimit '_Q:?;R_'es'é:rve Ba'h.k_of
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India’s extension, if any. Therefore, the lower authorities have rightly confirmed the

recovery of said drawback amount along with interest.

10. In view of above, Government finds no infirmity in order of Commissioner

(Appeals) and hence, upholds the same.
11.  Revision application thus rejected being devoid of merit.

12.  So, ordered.

-~ .,’\’

iy i
H’;\;;@;;-HQ

(Rimj s

Joint Secretary (Revision Application)

M/s Had Contiments
A-7/302, Soma Height,
Main Ambadi Road
Beside Evershine City
Godhivare, Vasal (East)
Thane-401208

ATTESTED

(B.P.Sharma)
OSD (Revision Application)

=~
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5.

. The Commrssnoner of Customs Mumbar Zone III

The Commiss:oner of Customs (Appea[s) Mumbal-III,- -AWaS' Corporate Point,
5% Floor Makwana Lane, Behmd SM Centre Andh_e_ri__—Kur[_a_Road, Mumbai-
400059 S e

Shn N.S.Patel, Advocate, Panchratana CHS Buddmg 5, 5(}3 Sth Fioor MAHDA:

_CoIony, Shelf Colony Road Opp. Tilak Nagar REy, Mumba1 40071

The Assistant Commfssroner of Customs Drawback (XOS) Ail’ Cargo Complex
'Sahar Andhen (East), Mumbar 400098 '

PS to JS(RA)

\/64&(1 File.

7.

Spare-.Cbpy

{B P Sharma)
OSD ('Rev;smrr Apphcatlon}



