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ORDER

These rev1510n appllcatlons are fi led by M/s TVS Motor Co. Ltd agannst the

. order-ln-appeal No 361/2012 dated 98 12 passed by the - "m'mlsswner

spect to or_

ik of c s) Man alore, :es been assed without
v fully appreqatlng the factual and the I posntlon in the proper perspectlve and the

o sald order deserves to be set aSIde on thls score ltself

,Y- the appllcants to thelr Hosur plant on

. "payment of duty, that the Hosur pla Hof the apphcants had not avalled Cenvat

. the Deputy Commrssroner of Central Excnse, Mysore Cdrhmssronerat_ﬁ.,_;‘ T T
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credit agalnst the said cons:gnments Wthh were removed. to the Hosur Plant; that :
‘the appllcants have exported the goods on payment of Central Excuse duty under :
clalm of rebate that the Hosur plant had lssued the dlsclalmer certlﬂcate to enable

have clalmed the rebate of the payment of excnse duty on: the : lnlshed goods
exported and that the appllcants have f‘ led all the documents as requnred under the -

4 3 The Commnssroner of Central Excnse (Appeals) reJected the rebate clalms on

the Supplementary Instructlons 2005 whlch refers to Notlﬁcatlon No 19/2004-CE :

-~—~~--———~—-~~——6N~‘F3—datedﬂe—69—2004~zssued byrttrerBoa’rd*Imts*pa‘a r(mrﬁ’ mentlons that "the
T excxsable goods shall be exported within s:x months from the date on Wthh they are

-~ cleared for- export from the- factory of manufacture or warehouse Thxs date wrll be f?""'ff‘i —

indicated on the ARE 1 and mvo:ce |ssued for the purpose " Thls is sngmf‘ cant '
Hence, the date of ARE—1 and the date of lnvo:ce, which was prepared by the Hosur
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unlt while cleanng the goods for export are reIevant for the purpose of calculating
the period of six months envrsaged in the Notnf cation No 19/2004 dated 06.09.2004.

7 The apphcants therefore submlt that they yhave complled wrth the condltlon 2(b) of
“‘the sald notlﬁcatlon and their rebate clarm mamtamable as the. export was wrthm;

the penod of six months. Wlthout pre]udlce to;abcwetontentton—tﬁﬁpphea'

- of dlearance from the factory of manufactur ‘

submlt that the condrtlon requiring export of goods wrthln snx months from the date

'nly procedural |n nature and the

rdepartment cannot deny the rebate on such proceduraI lapse when the act of export

IS not dlsputed In thlS regard the apphcants re[y on the order-ln-ongmal No.19/2007

A Z(Rebate) dated 10‘04‘2007/11 04200 pas' ‘ d:‘ b“ Assis "Commlssmner in the
_:_,ﬁ_appellant's own case for the month o Sept 20C ln he has accepted

*levy and coﬂectl of:cess Thereln rt ’cfear!y mentloned that levy }and cotlectlon of
"+ Automobile cess shalt be as that of levy and collectlon of "duty of excrse“ that a
'perusal of the above Sectron and Rules rt is evrdent that’ Central Exmse Act, 1944
' 'and the Rutes made thereunder will appty ln relatlon to. levy and collection of

i automoblte cess as they apply in relatlonz to the duty of excrse
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The Explanation’I to Notiﬁcation' 19/2004-CE(NT) dated 6;9.2004 is as under:

i

‘ Explanatlon I - “duty” for the purpose of thls notlf~ catlon means duties of
excrse collectlon the followmg enactments namely (a) The Central Excrse Act,
1944(10f1994) S L | TR

P

| The appllcants at the outset submit that smgular mcludes plural under Sectlon 13(2)
“of the general Clauses Act 1897 and can be applied to Rule 2(d) of the Cenvat Credit
Rules 2004 as it is not mconsrstent with the context or the subJect to say that 'duty’
wrll include 'dutles Therefore when Automoblle Cess Educatlon Cess on

‘ Automoblle Cess Secondary & ngher Educatlon Cess'_‘o Automoblle Cess bemg

The appllcants submrt that as submltted elsewhere, ,the CBEC ltself has vrde
therr cnrcular dated 20. 03 2007 stated that m cases where goods are exported under
bond the appllcable cess would be llable to be pald unless lt lS exempted bya

notlﬁcatlonr-In the—-mstant—case it is— submrtted»thatethe—cess—whrchﬂs—a ’t:luty*ofw T

exc15e lS exempted vrde the Notlﬁcatlon dated 06.09. 2004 Further, as submitted
O above the CBEC Circular. dated 08.10, 2007 ltself clarlfed that the- mstl:uctlons dated
220 03 1990 lssued by the Department of Industrlal Development lS a Notlt' catron and g
therefore it would be covered by word notrﬁcatlon used in Boards letter dated - )
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20 03.07. Thus, the Boavr'd clarified that the autompbile cess would be‘ eligible as

‘ rebate in view of the |nstruct|ons |ssued by the Department of Industrial

, Development Wlthout preJudlce to the above, the applncants submlt that in the light

- 'of the. clanf‘ catlon lssue ,_;by the Departmentvltself _automobil
, rebate}unless the 'same’ ‘IS‘ exempted by‘a bﬁﬁ‘h’cﬁt“ﬁfﬁﬂ :

cess _|s ellglble as

ly granted‘_vls permissible

' ‘!y‘when it has
'as“made in

e treated as
“of Section

his case -

nded by Ms

otifi tlcn No 1912004—CE(NT)

tarlﬁedrthat:?
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(Appeals) rejected ‘the applicant’s appeals Now, the apphcant has filed these
'revrsron apphcatlons on grounds mentroned in para (4) above ‘

8 Government finds that the ldentrcal |ssue has already been decrded vide..
: ,GOI Order No 401 404/13 Cx dated 205 13 the relevant paras of Wthh are

-t

l reproduced as under

“11 o Government first takes up t/7e /ssue of adm/551b///ty of rebate of autamab//e cess
pa/d on expon‘ed goods. - In thls regard Government observes tnat rebate of duty paid
on exported goods Is to be a//awed as per statutwy pro V/5/0/7 contained in the Rules 18
of Central Excise Rules 2002 read W/th Not/ﬁcat/on No 1 9/04-67:'(/V77 dated 6.9.04. The
dut/es to be rebated are speaf‘ 7ed in Exp/anat/an-[ of Not/f‘ caz‘/an No 1.9/04-CE(N 7).
777e sa/d exp/anat/on-l s extracted be/ow for the sake of, proper understand/ng of /ssue:

"Evp/ananon l : ’b’uty” for tne purpose of tnls not/f cat/on means dut/es of exase co//ected
under t/7e fo//owmg enactments name/y ' : e e

(a) the Centra/ Excise Act 1944 (J of 1944), 3 |

S T (b) ﬁ"leAddinona/ Dut/es of E\'ase (Goods of Speaa/ !mpartance) Act 1957 (58 of 1957),
o (cj the Addinona/ Dut/es of E\*C/se (T ext//es and Texn/e A/t/c/es) Act 1 978 (40 of 1978},
(¢ d ) the /Vanonal Ca/am/ty Cont/ngent duty /ewab/e under sect/on 136 of the F nance Act,

2001 (14 of 2001}, as amended by section 169 of the Finance Act, 2003 32 of 2003) and
ﬂthher amended by section 3 of the F"/nance Act 2004 (13 of 2004), o

©) speaa/ exase awy co//er:ted under a F nance Aa‘

() addlnona/ duty of excrse as /ewed under sectlan 157 of t/7e /-7nance Ac't 2003 (32 of
2003), ,

(g) Education Cess on excisable goods as lewed under c/ause 81 read W/th c/ause 83 of the
Finance (No. 2) Bil, 2004 . - S

(/7} the add/ﬂona/ duty of excise /ewab/e under c/ause 85 af t/7e F Jnance B/// 2005 the dlause
which has, by virtue of the declaration made in the sa/d F' nance B/// under tne PfOl/IS/Oﬂa/
‘ Co//ect/on of Taxes Act 1931 o S T

@) Secondary and Higher Education Cess on excisable godds leviable under clause (126)

read with clause (128) of the Finance Bill, 2007, which has, but virtue of the declaration
made in the said Finance Bill under the Provisional Collection of Taxes Act 1931.”

7
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As per exp/anat/on the auty for the purpose af tbls not/f' cat/an means the duties of
exase co//ected una’er the enactments ment/anea' /n C/auses (a)»»,_, ta ( j) of the
- ’exp/anaaon S'Ince the automob//e cessrd‘aes not' ﬂnd mentlon in these c/auses (a) o

stated '/n foregoing
S/der the two
_,aquthan High
2007 (216) ELT 16

ly antended that. . *.
' aan:
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- "11. It will be profitable to notice Sections 91, 92 & 93 under which Education Cess was

/eV/ed wh/ch read as under:-

91. Educat/on Cess (1 ) W/thout prejud/ce to the provisions ofsub-sed/on (11 ) of Section 2,
there sha// be /eV/ed and co//ected in accordance W/th thev pi visions of dws Chapter as: '

surcharge for purposes of the Un/on, a cess to be ca//ed the Educat/on C‘e.ss to fulfill the

- cornm/tment of the Government to proV/de and fnance unlversa//sed'qua//ty basic

educat/on '

(2).The Central Government may, after due appropriation made by Parliamént 'by jaw in this
heha/ﬁ utilise, such sums of money of the Education Cess levied u'noler sub-section (11) of
Section 2 and this Chapter for the purposes specified in $ub4.éect7on (1), as it may consider

92 Deﬁn/t/on The Words and expressmns used n thls Chapter and d ﬁned n the Centra/ : N

5(c1$e Act 1944 (1 of 1944), me Customs Act 196'2 (52 of 1952) orcchapter v of the ', |

ca/cu/ated on the aggregate of a// duaes of exz:/se (/nc/ud/ng spec / duty of a(C/se or any
other duty of exase but excluding Educat/on Cess on exasab/e goodsj wh/ch are levied and
co//ea‘ed by the Centra/ Government /n the M/nlshy of. F/nance (Depan?nent of Revenue),
' under the proWS/ons of the C'entra/ Evase Aa‘ 1 944 (1 of 1 944) or under any other Law for
Zhe t//ne he/ng in force ' : |

2) 77re Educahon Cess on excrsab/e gows shall be in addition to any other dut/es of excise

T T ehargeabie o SUCH goods, under the Central Excise Act, 1944 (1 of 1.944) orany other law

for the t/me be/ng /n face.

(3) 777e prow.s'/ons of the Centra/ Exase Act 1944 (1 of 1.944) and the ru/es made
thereunder. /nc/ud/ng those re/at/ng to refunds and exempt/ons from duﬂas‘ and imposition
of penalty sha// as far as may be ap,o/y in relation to the Evy and co//ect/on of the

9
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" Fducation Cess on excisable goods as they app/y in-relation to the levy and col/ectlon of the
dut/as of excise on such goods under the Centra/ EVC/se Act 1944 or the ru/es as the case
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16. Apparently, when at the time of collection, surcharge has taken the .character of parent
levy, whatever may be the object behind it it beeames Subject to the provision relating to
the Excise Dutly applicable to it in the manner of collecting the same. ob//'gat/'on of the tax
payer in respect of its d/scharge as we// as exempt/on conces.s'/an by way of rebate altached
with' such /ewes This aspect has been made clear by camb/ned read/ng of sub-sea‘/ons (1 ),
(2) & (3) of Section 93, B

17. It is not in dispute that notification dated 26-6-2001 allowing rebate on Duty of excise
‘ payable by manufacturer in respect of goods manuractured and exported out of India was
' also in existenbe and petitioner was otherwise eligible to avail rebate in respect of excise
iy payable by him on-the export of s product |

. ’18 7776 Exp/anat/on appended o Nobf catlon dated 26 6 2001 /nc/uded W/th/n the ambit of
- E\’CISE Duty any speaa/ E\'r:/se Duty co//ected under any F' nance Act when under Finance
At 2004 /t was orda/ned that Educatlon C‘ess to be co//ected as surcharge on 5(ase Duty

— by waJLoLEducaﬂon ('ecc charqeab/e and co//ected under F/nance Aa‘ 2004 and fe// WIth/n
| - appended to Notificationdated 26-6-2001.

ction of . surcharge on Exci

s Cansequent/y, rebate bemme ava//ab/e on '

‘Fnance Act 2004 i, tefms of eX/st/ng Nohﬁaat/on dated 25-6 2001 /mmed/ate/y Later

1 . Not/f/’cat/on /nc/ud/ng the Educat/on Cess in enumerat/ve def'n/t/on /n the lcrrcumstances was

| an/y c/anﬁcata/y and by way of abandoned caut/on but not a rew rebate /n relation to

B(C/se Duty or any part thereof as sbatuton/y pronounced as. we// as spez:/ﬁed Excise Duty
levied and co//ected under the F/nance Act ' >

19. 777e arder of appe/late author/ty as we// as reWS/ona/ Author/ty dlsa//owed the rebate
on exase duty payable by the pet/boner as surcharge levied on exase duty named as

g tion Cess" or- the', puzpase*af“apprapﬂabng‘the*sam—fw speaﬁc prqu the —— ———-

Government in ﬁ/nd/ng universalised qua//ty basrc educat/on cannot be susta/ned If we

read Section 93 as a wha/e, /t becomes c/ear that eX/5t/ng Nat/ﬁcatron providing

exemption to the Duty of Excise is otherwise app//cab@ to Educabon Cess also wef it
became payable as part of the Duty of Excise or at any rate special Excise Duty collected

under Finance Act and did not need a separate Notification in that regard, The position
11
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may have been d/ﬁerent if the Educatlan Cs's would have been ca/lecfed not as
: 'surcﬁa/ye but as an /ndependent levy and matter wou/d have been IefZ' fo be considered
_/rldependently for the 'u;pose of prowd/ng rebate ;n respect thereaf 777e Natlﬁcat/an

admissibility of
jﬁhance Act
ction 91 shall
éoifeci‘ed
/ that it
; taXAW(:/{ ‘

se, as the
he rebate of
984 and SO
Rules 2002

N@Z{ b} of
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exported the ‘gooo’s within six months of their clearance from Hosur Unit for export
under ARE-1.  The applicant further stated that they have two units in Mysore and
Hosur, t/zat tney clear the goo'ds from the Mysore unit to the Hosur un/t after the
payment of exase aduties; t/7at at tne t/me of c/earance from Mysore factory, they are
not acqua/nted as to which goods woc?/d be exported or - sold to the local market by the
Hosur Unit; that at the time of clearance from Mysore unit, there is no ARE-1 prepared
but the goods are merely transferred to the Hosur unit and that ARE-1s are prepared
when the goods are exported from Hosur unit. The applicant has further relied upon
provisions contained in part-I of Chapter 8 of Supplementary InStruot/'on, 2005 which
relate to Notification No.18/2004-CE (NT) dated 6.5. 2004 In para 1(%f) of said
Chapter, it is mentioned that "t/7e exasab/e goods 5/7a// be exported from factory of

- manufacture or Warehouse 777/5 date W/// be /nd/cated on t/7e ARE 1 and /nvo/ce issued

for this purpose.” The app//cant stated that the date of ARE 7 and date of invoice,
wn/cn was prepared by the Hosur unit wn//e c/ear/ng the goods for export are refevant

purpose of calculatin

para 1(‘,-;-‘;;5%2;;5 55

/od of Six. months Government f'nds that the . ..

'be exported W/th/n 5/x montns from t/7e date on which they were c/eared for export

from tne factofy of manutacture or Warehouse In tn/s case /n/t/a//y goods were not
c/eared for export but it was a stock transfer to the/r own unit at Hosur on payment of
auty. Since the goods are exported from Hosur unit on ARE I/Inv01ce, the said goods
are cleared for export on the date of preparation of ARE-1 at Hosur unit Since the
goods are exported within six months of their clearance from Hosur umit (date of ARE-
l/invoices), the allegation of violation of condit/on 2(b) of the Notification No.1 9/2004-

CE(NT) does_ not survive and hence, rebate claims cannot be disallowed on this count.

4. Itis pert/nent to mention here that GOI has aecided the identical issue of

__'_éiuqtgﬂggéleh_cesstme_GOLordeﬁ.A/o.‘lZJ-_?/ZOJ0~6¥~dated~;7;—7.'201WM*wse"‘of revision

application No.195/193/08-RA-Cx filed by M/s Hyundai Motors India Ltd., Chennal
against orders-in-appeal No.1 to 16 (M-IV)D) dated 18.2.2008,-passed-by the
Commlss/'oner of Central Evc/se, Chennal. Government has upne/d vtne‘ rejection of
rebate claim of automobile cess by the lower authorities. The said GOI order nasvbeen
challenged by Mys Hyundai Motors Ltd. before Madras High Court and the case is still

13
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; reported/y pend/ng for ﬁna/ outcome. In an anather case, similar lssue of admissibility
of rebate of sugar ce55 has been deaded V/de Gor order /Vo 779/1 1 -C)( dated 14.6.2011
: ',/n case af rewsron app//cat/an No. 195/753/09-/64-0{ r'le ; 'by 'M/ 3 Sucaden Ind/a PVt

rder-in-
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Order No. 7 9 -39 | /2014-Cx dated [2—/ 2 —2014

Copy to:

FR )

1. Commissioner of Centr:al Excise, V 'Flod:'r, Trade Centre, Bunts Hostel Road,
Mangalore - 575003.

2. Commissioner (Appeals), Central Excise, V Floor, Trade Centre, Bunts
Hostel Road, Mangalore - 575003.

3. The Additional Commissioner of Central Excise, Customs & Service Tax,
Vinaya Marga, Siddarthanagar, Mysore-570011.

4, Ms Juhl Bansal Advocate, M/s Lakshmi Kumaran & Sndharan, No.5, Jangpura
Extens:on New Delhl 110014 ,

'l/s./rsﬁs'(RA)

LT ‘,’.6.‘:,; Guard Fite._ S TN e T T T e LTI LTI

ATTESTED

.P.Sharma)
0oSD (Revision Application)
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