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1




198/02/14-RA

ORDER

ThlS revision apphcatlon is filed by the Commnssroner of Central Excrse
Kolkata III against the orders-ln-appeal No. 25—26/Kot-III/2013 dated 13 9 13 passed

#“———-by—the-Gommrssroner—otLCentraLB(erse-(AppeaIs}rKolkata.Lwnth_:espect_toLotdeun._*

ongmai passed by the Deputy Commrssnoner of Centra[ Excrse KhardahI Division,
KoIkata-III Commlssronerate M[s Electro SteeI'Castmg Ltd Kolkata is the respondent

2. e Brreﬂy stated the respondent exported thev:goods on payment of duty and filed
two rebate clarms hile

| W ile scrutmrzmg thelr two above’ stated ":""bate claims, the

lms Therefore,

nd rejection of '
m of rebate of
ve declared in

He further found that the appeli _,
' ,reahzatlon certn“ oate along wrth rebate cfalm
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2.1  For the second claim of rebate of Rs.38,48,035/- the adjudicating authority found
that the invoice value declared in shipping bill No.1142621/02/08/2012 dated
31.08.2012 was Rs.3, 814 10,861.80 or US $ 6,92, 924.76 and FOB valu'e of goods was
Rs.3, 15 93, 735 00 or US $ 5 74 431. 5636 The amount of frelght was US$ 1, 18 493.20
andcthe cémmrssron glven was US $ 20, 195.25 in respect of goods exported and he
found that the conversron rate from US$ to Rupees was declared as Rs 55 00/US$. The
adJudlcatmg authorlty dlSCUSSGd that the FOB value at that tlme of export should come
out after deductlon, of Frelght/_Insurance/Commnssnon etc. from invoice value. The
adjudicating _authOrity found that FOB value should be US$6,92,924.76—(US$
1,18,493.20 + US$ 20,195. 25) = US$ 5,54,236.31 and in INR after conversion it comes
to Rs.3, 15 93,735, 50 which he found not matchlng wuth the FOB value that should have -
been derlved from declared mvorce value that Is the actual transactlon value He
dlscussed that rebate are clalmed for the duty pald by the assessee at the tlme of

the goods cleared-jor export in the form of FOB value/Assessable value of declared

- f,_?;export of excrsable goods and the duty amount lS calculated on the basrs of the value of

. "goods.”

2.2 In both the rebate “claims the édjudicaﬁ'ng' authority ”fo'und t’hla“t“duty' on the

" declared goods exported has been paid from CENVAT credrt account In both the
adJudlcatlon orders he dlSCUSSEd that there is ambrgurty in fact of clalmlng of drawback
as well as rebate at the same tlme Thus he found that clalm for rebate was not beyond
doubt and the rebate claims were reJected vude |mpugned orders-ln ongmals

3. Bemg aggrleved by the lmpugned orders-ln-orlglnal the 'respondents filed
appeals before Commnssroner (Appeals), who decided the cases in favour of

respondents

4. Being al_c;grlevednbyth’e impugned ordersﬁin-vappeal the appllcant department has

filed this revision appllcatron under Sectlon 35 EE of Central Excrse Act 1944 before

Central Government on the following grounds:
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In respect of FOB value should be $692924.76 — ($118493.20 + $20195.25) =
$554236.31. In INR, it comes to Rs.30482997.05. But on scrutiny it was ‘seen that the
declared FOB value was m $574431 5636 of Rs. 31593735. 50 Wthh does not match

with FOB that should have been derlved from the declared Invonce value that was the

actual 'l‘ransactlon value Moreover the - Invorce No. 75020867 dated 01 08 12 8.

mentioned in the Shlpplng Bill was not appended wnth the rebate clalm

4 2 The Appellate Authorrty lgnored the pornt in respect of non-submrssron of leglble
copy of accompanylng documents like Invorce cum Challan and the matter regardlng
lnscrlptlon of serial - number by hand T he clalmant submltted coples of Inv01ce

issued under Rule 11 of the Central Excrse Rules 2002 alongwrth the rebate claim some -

of Wthh were totally rlleglble that was known to the clalmant at the tlme of submlssron ' "
‘ ha'ndwntmg over the Invorces Sl No. 2

of the clalm and evrdenced by therr rnscrlptlon in
':278 to 5282 appears to be an mtentron to mlslead the Department z

4?

. The Anoellate Authorltv remalns s:lent on the matter regardmg the ambngurtles in 7' 7

»' uantltles, net and gross welght etc. In the}ARE-ls ‘the claimant had mentioned Net

i welght and gross welght agamst thelr com"":odrtles meant for export:whereas lt was .

seen that the commod" es i.e. plpv' S are

' So no questlon of

gross werght anses“and 'hence remams a mls-s g,ement

44 The Appellate Authonty overlooked the matter in respect of non-submrssnon of ‘

Bank Realrsatron Certlf cate alongwrth the rebate clalm from Wthh the actual

transactlon value could have been ascertalned and thereby the actual rebate they are

entltled to, could be determmed

4 5 The Appellate Authonty remalns srlent regardlng the pomt mentloned in the

Order—rn-Ongmal No CE/KDH I/DC-10(R)/12 13 that the clalmant had declared the

goods were manufactured after. avallmg the CENVAT credlt facrllty and exported under

clalm of rebate whereas in the ARE-1 No.805 dated 04.08. 12, 8 Boxes of lubricant and E

rubber gasket were exported without declaring the assessable value
5
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h 35 EE of

s their written
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1157499

53583937

1884695

51699242.10

1142621

31593735.50

1110738.75

3‘048’299’7.05 |

- Itis submltted that DGFl' pOlle Clrcular No 51(RE—2008)/2004 09 dated 6 January

2009 consplcuously prowdes that commlssron lS not requure‘d to be excluded in arnvmg

at the FOB value of exports and the appellate authonty after takmg cognlzance of the
said curcular has held that commlssmn was not requrred to be deducted in arrlvmg at
the FOB value for payment of excrse duty The rev:snonal authorlty will apprecrate that
FOB value cannot be glven a different connotatlon for the purposes of the Forergn
Trade POlle vis-a-vis the excise law as otherwnse an exporter would be requrred to
declared multlple FOB values in the self-same shlppmg bl”S Itis submltted that the
department has not cnted any plausrble reason what so ever as to how an mconsrstent
: .:approach should be adopted for arrlvmg at the FOB value for the purposes of payment '

5 ’-:i;g;"{of excnse duty ws— -ws the forergn trade pollcy =

*f*sz
- ,}Qé,rvapprecrate __»Rule 5 of the Valuatlon"Rules to bolste»rw thelr contentlon that commlssron
,i_f_should have been excluded m'arnvmg at the‘ FOB va’lue for the ‘

The departmental authorrtles have alleged thaf tne appeuate aumunty rarleu to————

rposes off: payment of -

Ce excise duty In th:s regard we ”would;_llketo Smelt that the said Rule 5‘only seeks to
s 'exclude the cost of transportatlon 1n case of goods sold for dellvery at a place other -
- than the place of removal In the mstant case |t is an undrsputed posrtlon that the FOB

| from the lnvmce pnce There lS nothr_

what so ever |n the sard Rule 5 to suggest |

exclus:on of commrssaon in arnvrng at the transactlon value for the purposes of

contained in Sectlon 4(3)(d) of the Central Excise Act specnf cally mcludes "commlssron

pald or payable by reason of or in connectxon wrth sale. Thererore the company |s at a-
complete lossv to appreciate as to,how,there ls any .vlolat_lon_,of_Rule 5 of the Central
Excise Valuation Rules as alleged or at all '. by ,.rea‘son_' of the ‘a-ppe‘llate authority

sanctioning the rebate claims of the company.
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5.5 The allegation that the appellate authority remained silent on the matter
regardmg the ambiguity in quantity is not only. superﬂuous but factually incorrect in as
much as there was no dlspute what so ever wrth respect to the quantlty of pipes
reﬂected in the ARE-1s vis- a-vis shlpprng bill-and the excise lnvorce Itis. an undisputed
position: that pipes in the instant case were exported«ln,.loose condltlons and the total

‘quantities of pipes so exported were 1575 pcs. duly reﬂeicted.ln_the.zo ARE-1s"

comprised in the two shipping bills. That the quantity reflected in the ARE-1 is in
greement with the shlpplng bills can be verified from a ‘bare look of the ARE-1 wise
quantrty duly set out at para 1.2 above vis-a-vis the two shrppmg bl”S enclosed with this

! reply In addltron to ‘the number of pieces we had also mentroned the - net

welght/llned/gross welght of the loose prpes owrng to ‘the mandatory format of the -

VARE -1s. The allegatlon had been that srnce the pipes were cleared in loose COﬂdl’ClOl‘lS

‘;the questlon of any gross werght d|d not anse and to that extent there was a mls-'» _
cuously stated .

a:statement In thls regard we would Irke to submlt that We .:fhad C

before the appellate authorlty that the net welght wherever stated in the 'ARE-1

referred to the metal welght of the plpes exported Whereas the" lrnedwerght/gross K.
: welght was the aggregate of the metal werght and the cement motor lmlng werght of

- the plpes Therefore there was no mls-statement in the net werght and the gross
: werght as alleged or at all It was also brought to the notrce of the ap ) " late authorrty
, that the 1575 pcs. of prpes reﬂected in the ARE ls were duly exported 'un'der Shlppmg
Bill No. 1157499 & 1142621 and that when all v_cl_earance for export were under physrcal

- supervision of the off icers of Junsdrctronal central excrse and the customs authorltles
~ the allegation regardmg mls-statement of the welght is. ultenor and does not have any

beanng on the merits of the rebate clalms

5.6  The Appellate Commrssroner has categoncally recorded in serral No (4) of the

lmpugned ordér-in-appéal that we “had: stibmitted ‘the bank reallsatron certlf' cates for

the two shlppmg bills from DGFT website and that these bank realisation statements

were also verified by the departmental officer vis-a-vis the export involc_e.,Therefore, it

is grossly incorrect to say that the appellate authority overlooked the matter of non-
9
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and Shri Subir Kr. Chakraborty, Asstt. Manager of respondent company attended
hearing on behalf of the respondents and reiterated submission made vide written reply
dated 26.2.14. Nobody attended' personal hearing on 25.11.2014;

7. Government has carefully gone through the relevant case records/avallable in
~case f‘ les, oral & wntten submissions and. perused the lmpugned order-ln orlglnal and

order-in-appeal.

8. Government_ obsérves that the r_ebateclaims were rejected on the ground that
the FOB value should be arrived after deducting frelght/insurance/commission; that the
applicant falled to produce Bank reallzatlon certifi cates in the lmpugned cases and also
that there were amblgmty in net/gross welght Commlssroner (Appeals) decided the
cases in favour of respondent Now the appllcant department has ﬁled thlS revrsnon

appllcatlon on grounds mentloned in para (4) above

"9, Government observes that the departmerrt contended that the® transactlon value™ =

Wshould_be»reached_by_deductmg_ﬁtelgbt[msutancelcommrssron etc. from the mvorce

~ value. The respondent contended that thelr invoice. value ‘was . on CFR baS|s e
lncluswe of frerght smce the place of removal |s port of export they dlscharge duty on-

: FOB value WhICh lncludes commrssron but does not lnclude frelght that as per DGFT

' Pollcy Clrcular No 41(RE 2008)/2004-09 dated 6 1 2009 and |n terms of provusron of
Section 4(3)(d) of the Central Exc:se Act 1944 the commlssuon should be mcluded at -
the FOB value of exports Government now proceeds to examlne varlous relevant

- statutory provrsuons in the. lmpugned case |

9.1 Government notes that 'v-al'ue of expo.rtedf goods should f.conﬁ'rm to ‘transaction _
7 valug” s envisaged i the Section (4) of the CentralExcise Act 1944 —In-catena of its——
judgement, GOI while dlchSSlng proVision' of Section (4) of the sald Act ibid, has held
that where place of removal is port of export the transactron value “shiuld be FOB
value. In this case also the appllcant has stated that thelr value on which they
discharged duty, is FOB value Wthh is mclusrve of commlssron Thrs fact has not been

11
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contrbverted by department Now next questnon remalns to be examlned is that

whether commrssron paxd can be mcluded |n transactlon vaer 'o not?

9 2 ' Government f‘ nds that"para f4(3)(d) of the Central Excise Act 1944 reads as

When.s'a/a;
thot the buyer s
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cases, If commission part is removed from the CIF value less of freight the
appellant stated the FOB value US$9, 74,253. 40 (INR 5,35,83,937) for first claim
and US$5,74431.56 (INR 3,15,93,735.50) for second claim are found correct. 1
find that in continuation with the read/ng of the c/ar/ficat/on from above stated

DGFT Po//cy c1r(:u/ar in th/s regard g/ves correctness of appe//ants p0/nt

This finding of Commissioner (Apbeals) has not been controverted by department by
way of any substantlal reasonmg Though, the provision of the above said circular is not
squarely appllcable in this case as the rebate is not an incentive scheme under Chapter
3 of FTP, however, a I__ogrcally drawn inference also supports applicant’s contention.

9.4 Government notes that the department has placed reliance on rule (5) of Central

Excise Valuatlons (Determlnatlon of Pnce of Excrsable Goods) Rules 2000 in favour of

therr contentron The sald rule reads as under

. Where any excisable goads are so/d in the C/rcumstances speC/ﬁed in c/ause

(a) of sub-sect/on (1) of section 4 of the Act éexcept the circumstances in which the -
- excisable goods are so/d for delivery at a p/ace other t/7an the p/ace of remava/ then the
" value of such eXC/sab/e 'goods shall be deemed to be the transactlon va/ue exc/ud/ng
the cost of transportaﬂon from the place of remova/ up to the p/ace af de//very of such

exasab/e goods.

Explanaﬁon 1. - "Cost of transporfatlon " includes —

(/)" the actual cost of transporz‘aﬂon and

e (H) __In_case where fre/ght 5 averaged the cast of z‘ransportaaon calculated in
accordanice with generally accepted principles of costlng T -

"Explahaﬁon 2. - For removal of doubts, It Is clarified that the cost. of transportation -~
from the factory to the place of removal, where the factoxy is not t/7e p/ace of removal,
shall not be excluded for the purposes of determining the value of the excisable goods.”
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On bare perusal of above rule, Government ﬁnds that sald rule only provrdes for

exclusron of cost of transportatlon in case of goods sold ,for de!rvery, at ra"place other

have been
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cleared under physical supervision of central excise authorities and ultimately exported
along with goods covered vide 18 other AREs-1, vide above mentioned two shipping
bills, as evident from endorsement of custom authorities on: part B of said ARE-1.
There is no ﬂndmg of ongrnal authopnty regardmg correlatron between excise
documents and export documents except amblgurty in welght Wthh has .been
explained by the ‘respondent as mentioned in para (11) above. Under such
circumstances, keeping in mind whole fact of the case, Government,ﬁnds force in
argument of the respondent regarding ambiguity in net weight/gross weight. As such
export of duty paid goods stands established. Under such circumstances, Government
finds that rebate is admissible for the reasons of substantial compliance of export of

~duty paid goods.

12. In thls regard Government further observes that rebate/drawback etc. are
export-orlented schemes. A merely techmcal mterpretatron of procedures etc. is to be

i best avorded""frf the ‘substantive fact of - ‘export. havrng ‘been’ made lS not in. doubt,"a

—:-f«ﬁlrberaHnterpretatron*r5~to—be~grven~m_caseeof_any_techmcal Iapse In  Suksha

International Vs UOI 1993 (39) ELT 503 (SC), the Hon'ble Supreme Court hasy observed
that an mterpretatlon unduly restrrctlng the’ scope of beneﬁcral provrsnon is. to “be
avorded SO that it may not take away wrth one hand what the pohcy grves wrth the
other. In the Unlon of Indla Vs. A V Narasimhalu 1983 ELT 1534 (SC), the Apex Court’
'valso vob‘served that ‘the administrative authorities should mstead of relying on

| technicalities act in a manner COnsistent with the broader concept of juéti‘ce Similar |
‘observation was made by the Apex Court in the Formica Indra Vs. Collector of Central
Excise 1995 (77) ELT 51(SC) in observmg that once a vuew is taken that the party
--would -have been entitled to_the benef t of the notl'r‘ catron had thev met wrth the -

requirement of the concerned rule, the proper course was to permrt them to do so
-~ rather than denymg to them the benefit on the technical grounds that the tlme when -
they could have done so, had elapsed. While drawing a distinction between a
procedural condltlon of a technical nature and a substantive condition in lnterpretlng
statute similar view was also propounded by the Apex Court in Mangalore Chemicals
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and Fertlhzers Ltd Vs. Dy Commnssnoner 1991 (51) ELT 437—'(SC)'?In fact,ras regards
ate itis > law  t cec 0 otlﬁcatlons
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ORDER NO. 377/20/‘/f6dated 03!112 2014

Copy to:

<1 Mfs Electro Steel Castmg Ltd 30-B.T. Road Khardah P O Sukchar, Kolkata-700115

(OO A

2. The Commrss:oner of Centrall Excnse (Appeal I), 169 A]C Bose Road Bamboo Villa
(4" Floor), Kolkata-700014

3. The Deputy Com'missioner' of Central Excise, Khardah-I Diviston,- Kolkata-II
Commissionerate 4 Brabourne Road, 3 Floor, Kolkata-700101

4. Shri Arvind Bahet| Advocate C/o Khaitan & Co. LLP, Advocates EmeraId House, 18
Old Post Offi ce Street Kolkata 700001 ‘

L/S/P(oJS(RA)

6. GuardFlle o | o o
"f 7 . Spare COPY o ,1::_7:‘,::‘;.“;:::‘ RN ’h*" e :

- (B.P. Sharma) e
OSD (Revrsron Apphcatnon)
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