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ORDER

- Thls rev;smn apphcatnon |s f‘ Ied by M/s L G Electromcs Indla pvt Ltd Chennax

B 2.-' Bnef facts of the c,

A _Ltd Manufacture of Refﬁg
e 'lfﬁled rebate claim; of Rs’ 5,11,
Excnse Rules, 2002 (CER

, ‘_'rewsxon appllcatlons under:secuori '35 EE of Gentrat Exase Act, 1944 before Central :

» -'Govemment on the followmg grounds




4.1 The Commissioner (Appeals) failed to see that the dlfferential duty Was paid by
the appllcants on thelr own volition after the goods were exported The differentral
duty was palcl by the applrcants on 15 12 2008 after the cars were exported
(11.11, 2008 & 15 11 2008) In such cases the relevant date should be the date of
payment of duty smce the clalm was ﬁled on 27 11 2009 wrthln one year from the
date of payment of dlfferentlal duty ( 15 12 2008), the clalm lS well wrthm tlme In the
present case the dlfferentlal duty was pald subsequent to the date on Wthh the goods
were exported Only in cases where the goods are cleared from the factory on
payment of duty the rele\rant date would be one year from the date of export In all "
L other cases lt would"be one year from the date of payment of duty ' R

4 2 The wew taken by the lower author‘tles is not correct. Supposevrf. dlfferentlal
duty |s pald one year after the date of export wrll that mean that an 'assessee'will not

, case that the relevant date lS one year from the date of payment of duty The
Comrmssroner (Appeals) farled to see that the dlfferentlal duty pard by the appllcants
on their | own volltron lS m the nature of deposrt only as there was no demand from the :
department Once the payment is in the nature of deposrt then in such cases there is
no time lrmrt for fi llng refund appllcatlon Even on this ground the Commrssnoner

‘ (Appeals) erred in re;ectlng the appeal of the appllcants

5 Personal heanng scheduled on 30 10. 2014 was attended by Shl’l Bharat o

Bhush’““SlTa‘rma“Managerﬁaxatron%on behalf -of-the. apphcant, who reltez:ated the e
grounds of revision appllcatlon R



6. Government has carefully gone through the relevant case records/available

case files, oral and written submission and perused the Order-in-Original and Order-in-
appeal. ‘ e :
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T**Govemmentobserve?thatthe“”‘l‘“‘appl ti ‘ﬁiﬁaﬂy export’ed the goocls on payment —

of duty @ 8. 24%. It has been pomted out by the department that the duty was
payable @ 10. 32% Accordlngly, the appllcant pald dlfferentlal duty to the tune of Rs.
2, 07, 206/- alongwnth appllcable lnterest on 21/06/2011 and ﬁled rebate clalm of the
said amount along with interst of Rs 6 716 vide GAR challans dated 05/07/2010
Commlssmner(appeals) relected the appeal f led by the appllcant Now the appllcant
has filed this Rewsuon appllcatlon on the grounds mentloned |n Para 4 above

7.1 Government notes that as per explanatlon(a) to sectlon llB refund lncludes
rebate of duty of exqse on excnsable goods exported out of Indla or excisable
materials used in the manufacture of goods which are exported As such the rebate of

duty on goocls exported is allowed under Rule 18 of the Centrat Exc;se Rules, 2002

read with Notlﬁcatlon No. 19[2()04—CE(NT) dated 06.09. 2@04 subject to the
compllance of prowsrons of sectlon 11B of Central Excrse Act 1944 The explanatlon A

of section IIB has ctearly stlpulated that refund of cluty lncludes rebate of duty on

exported goods Since the refunds clalm is- to be ﬁled wnthln one year from the
relevant date, the rebate claim is also requrred to be ﬁled wrthm one year from the

relevant date. As- per eXBlanatton B(a)(l) of section 113 the relevant date for filing
rebate claim means:- : : l

"(a) In the case of goods exported out of India where a refund of exase duty paid is
avallab/e in respect of the goads themse/ves or, as the case may be, the exdsab/e material
used | in the manufacture of such gaaa& :

@ - Ifthe goods are exported by sea or air; the date on whlcﬁ the sh/p ar b‘te aircratt in
which such goods are load, /eaves India, or” ‘




e duzy of exase maymake{an app//caoof for
from the re/evant date. ’L‘Remedy to\ claim refund of duty WﬁlCﬁ Is otherwise in law r efundable
"‘.’.’f"ft;,e,efa,-er_ggfnm mfb“z“ﬁe 5:70:‘ /fm/taoon ofvne~year~ﬂ7ere~5wo ;ndtcaom in- the said

There is no ambiguity in provision of section 11B of Central Excise Act, 1944 read with
Rule 18 of the Central Excise Rules, 2002 regardmg statutory time limit of one year for
fi hng rebate clalms '

e PR . it ,,

8 Government notrced that rebate clarm 'f' led after one year bemg t|me barred :

cannot be sanctioned as categorically held in the case laws/judgements cited below

8.1  Hon'ble High Court of Gujarat in its order dated 15.12.2011 in the case of I0C Ltd. Vs.
UOI (SCA No. 12074/2011) has held as under:-

“We are unable to uphold the contenbon that such penod of hmrtation was only procedural
requrrement and merefare cou/d be extended upon showrng ﬂnﬁaent cause for not ﬁ//ng the
c/a/m eadier _T

secoon Ve ) of Secﬁon 11£-' as a/ready nated prowdes tnat any person c/‘
el nd of such duty before o‘;eve)qa/fy of one year ,

. beg/n w;th the provrsrons of Secﬂon IIB lts‘e/f are suﬁ‘iaendy c/ear Sub-' ‘

provision that such penod cau/d be extended by the competent auo‘ronty on suﬁ?aent cause
‘ being shown ' '

’ Second/y, we ﬁnd b‘73t the Apex Court /n o‘re case of Mafada/ Indus&ﬁes Ltd V Union of Ind/a,
(1997) 5 SCC 536 had the occ;as/on to dea/ W/th the quesoon of ofeﬁayed claim o}‘ refZ/nd of
Customs and Centfa/ Evase Per majom'y wew it was ne/d that Wizere refund da/m is on the
ground of d76 prowsrans of dre C‘entra/ E\'ase and Customs Act whereunder duty is /ewed is
held to be unconstrtubona/ on/y in 5uc/7 cases swt oF writ peaoon wou/d be ma/nta/nab/e
Other than such cases, all refund claims must be filed and aajzuoﬁcated under tne Central

Excise and Customs Act, as the case may be. Combined with the ﬁld dea5/on If we also take

into account the observations of thé Apex COUrt In'the case of Kirloskar-Preumatic Company

(supra). it would become clear that the petitioner had to file refund daim as provided under

Section 118 of the Act and é even this C'ourt would not be-in a posmon to Ignore the substantive
provisions and the time limit prescnbed tnere/n v

The decision of the Bombay H/'gh Court in the case of Uttam Steel Ltd. (supra) was rendered
in a different factual background. It was a case where the refund clam was filed beyond the

5




period of 5[x months which was the limit prescn'bed at the re/evant time, but within the period
of one year. When such refund daim was still pending, law was amended, Secdon 11B in the
amended form provided for extended penad of //m/tadon of one year instead of six months

which prevailed previously. It wasg’n fh/s background the Bombay ngh Court opined that

’#————/rmrzabon’doe:wot“exdny“/Tﬁg_ﬁt’t'—ch reﬁ.fnd but only the ‘remedy thereof The

Bombay High Court, therefore, observed as under

"32. In present case, when dre expans were made in the year 1999 the Ilmitaaon for
claiming rebate of duty under Secﬂon 11B was six montns. 777us for e)«ports made on 20th
May 1999 and zot/; June 1999 ﬂ7e due date for applicatron of rebate of duty was 20th
November 1999 and 101# December 1 999 respecbvely However both tne app//cabons were
made be/atedly on 26th December 1999 as a resu/t, the clalms made by d1e peﬁboners were

c/early bme-barred Secbon 1 IB was amended by F nance Act; 2000 wltfl eﬂ'ect ﬁ-om zzm May ‘
2000, whereln tﬁe l/m/tatlon lbr app/ylng for refund of any duty was enlarged ﬁvm Six

months to ane year’ A/dmugh tfle amendment came lnto force wrtb eﬁfect ﬁ'om 1‘2th May,
2000, tﬁe quesbon Is whetﬁer d1at amendment wr// cover d:e past transacbans so as to apply
the extended penod of llm/ian'on to goods exporied pnor to 12#7 May 2000?” o

8.2 Further, it has been held by the Hon’ble Supreme Court in the case e of Collector Land
Acquisition Ananmag & Others vs. _,M' . Katji & Others reported |n 1987 (28) ELT 185 (SC) that
laid down by the statute the dlscretion vested in the
be exercnsed following gwdelmes Iald down in the said

when delay is w1thln condonable

authority to condone such detay lS e

, ]udgment, But when there IS no such condonable hmlt and the dalm |s ﬁled beyond time

penod prescribed by statute, then there IS no dlscrebon to any authorlty to extend the tlme
limit. T

8.3  Hon'ble Supreme Court has alsc held in the case of UOIL vs. Kirloskar Pneumatics
Company reported‘ in 1996 (84) ELT 401 (SC). that High Court under Writ jurisdiction cannot
direct the custom authorities to ignore time limit prescribed under Section 27 of Customs Act,
1962 even though High Court itself may not be bound by the ’dme limit of the sald Section. In
particular, the Custom authorities Who are the creatures of the Customs Act, cannot be
directed to ignore or cut contrary to Section 27 of Customs Act. The ratio of tﬁIS Apex Court
judgment is squarely apphcable to thls case, as Section 11B of the Central Exc:se Act 1944




" . barred

judgment is squarely applicable to this case, as Sectidn 118 of the Central Excise ‘Ac't 1944
provides for the time limit and there is no provision under Section 11B to extend this time.
~ limit or to condone any delay ' '

m - e

‘9." . From above, |t |s clear that when the rebate cla|ms are f' led after stlpulated one
- year as mentloned in Sectlon 11B of the Central Excise Act, the- rebate clarms are
liable to be rejected on Ilmltatxon Though there is specnﬁc provrsron regardmg time
- limit of ﬁhng rebate clalm, there is no specﬂ“ C provrsnon of filing rebate claim wrthln 1 |
year from date of payment of duty as contested by .the apphcant Under such
Crrcumstances, Govemment finds that ongmal authonty has rlghtly rejected this
~ rebate clalm Wthh was filed beyond stlpulated one year perlod and is clearly hit by
S hmrtatlon clause As such itis rlghtly reJected and government does not i nd any
mf rrmty in the 1mpugned order-ln-appeal upholdmg the reJectlon of sald ctalm as tlme ,

10. The revrsron applrcatlon is thus reJected in the terms of the above

- 1,1; So, ordered

—~ k {
(Archana PangJy n»Larg

Joint Secretary to the Govt. of India

M/s. L.G Electronic India Pvt. Ltd.,
Plot No. A-5, MIDC,
Ranjangaon, Pune — Nagar Road,
Tal. - Shirur,

District - Pune - 412 220
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