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Subject 1 Revision application filed under Section 35 EE of the Central Excise
’ . Adt, 1944 against the orders-in-appeal No.68 to 73/CE/DLH/12
dated 29.10.12 passed by the Commissioner (Appeals) Central

Excise, Delhi-1.

Applicant  :  M/s Pawan Jain & Sons, D-38, SMA Industrial Area, G.T.K. Road,
- New Delhi-110033. -

Respondent :  The Commissioner of Central Excise, Delhi-I, C.R.Building,
" LP.Estate, New Delhi S I

: *#********




'ORDER

This revision application is fi led‘ by M/s Pawan Jain & Sons, New Delhi against the
orders-in-appeal No.68 to 73/CE/DLH/12 dated 29 10. 12 passed by the Commrssroner
of Central Excrse (Appeals), Delhi-1, | PN - ‘

2. Bnef facts of the case is that the appllcant had ﬁled 6 reb’ te clalms seeklng
' rebate of duty amountmg to a total of % 97 74 926/— of duty pald r nput used in the
manufacture of ‘end product le SS UtenSlls exported under Rule 'of the Central
Excise Rules 2002 after clearance from thelr factory premrses under erstwhile
Notification No. 41/2001-CE(NT) dated 26 06 01 as amended ‘

“'-t;o}f,l:he refund

ppeals before

icant filed
rder No.1103-
o isste after

| consrclenng submrssnon 0 ap :ca .; o

3. In remand proceedlngs, the Com ssnon ppeal‘ a_gainas;_'

tlme barred

4, | Bemg aggneved wrth the lmpugned o ers-in ; has f led thrs
: rev:snon appllcatron under Sectron 35EE ‘of he Central Excnse ‘Act 1944 before"

Government on follownng grounds 2




4.1 With regard to the issue of time bar, the Joint Secretary, RA has considered the
: subrnisSion of the applicant, that if', at all the orders: were' dispatched-on 30.07.2008
~ against the postal receipts, there could not have been other instance for the
department to hand over a physmal copy of the said order on21.08.2008 -to the
representative of the applicant. It is pertinent.to mention that the applicant had nelther

received a copy of the order-m-orrglnal No 218-R to 223 R dated '30.07.2008, through A

postal service Wthh was allegedly dlspatched on 30. 07 2008 neither they have been
_ recelved by the apphcant on 21.08. 2008 and that the applicant should be granted an
opportumty to cross examine the__drspatch department as to how and on what;ba515

“have the department delivered thSicaI copy of the order dated 30.07.2008 to the
a(leged representatlve of the apphcant on 21.8.2008. It was the duty of the dlspatch '

department to verify the authentlcrty of the person receiving the certified copy of the

order dated 30 07.2008 whr!e handmg over its coples to the alleged representatnve of

- the appllcant Further it is also submltted that the apphcant has_never authorlzed

anyone on its behalf to receive the copy of the order dated 30.07. 2008 and it is not in

the knowledge of the apphcant as to who has received the certified coples of the order
~on 21.08. 2008 9

4.2 It is agam rerterated that the observation made by the "Government" vide its

‘ order No. 1103-1108/1 1-Cx dated 25 08.2011is lmperatlve in the mstant case. Para 8is

: reproduced below:

'- “The Govemment observed that the respondent department had stated that the

--impugned orders were d/'spathed on -30.07_.08 and the same were received by the-

repfesentaﬁve of the applicants on 21.08.08.and they had also produced the photocopy

of dispatch reg/'ster wherein datéd s/ynature of the representative of the app//c‘ahts‘_

appeared against the respective dispatch entries in respect of the_impugned orders. The

applicant claimed that the impugned orders were ot received by elther the applicant or
 their representative by post or by hand on 21.8.08, - '

In view of the aforesaid observation of the Government, the impugned orders (order-in¥
original No. 218-R to 223-R dated 30.07.2008) were sent i.e. dispatched by the

r




Department on 30.07. 2008 with - dated srgnatures of the authonzed representatrve
appearing agarnst the respectrve dlspatch entry as produced before the Govt. The
observatron in the said order made rt Clear that if the orders were drspatched then
there: rs no possrbrlrty that the dated srgnature of the authorrzed representatlve could
Ot“’recelved by

« appeér m the, drspatch regrster lnasmuch as rt was sent by post anﬁt

o :_»_hand as alleged by the respondent

4, 3 The Commrssroner of Central Excrse (Appeals) has passed the "ugned Order-k

rn—Appeal on the ground that the appellant has not proved the recerp the ,impugned

order in orrgrnal on 21 10 2008 whereas the records of the Central /Ex’

ongwrth the

ere filed by
application for

condonatron of delay due to the reason’ that the Proprretor of the A *'t*?was out of







the country for business activity and thereafter was ill-health and not in a position to
look into the legal matter of the Firm as well as to discuss the same with his legal
advisor in respect to the rebate Order(s) for a time period of about two months.
Moreover, in his absence there was no one in his staff who could lgok after the legal

¥

~ matters. T

5. Personal hearing scheduled in this case on 30.09.2014 was éttended by Shri
Rajiv Tuli, Advocate on behalf of the applicant who reiterated the grounds of revision
application. Shri V.S.Kalshain, Superintendent attend hearing on behalf of the
department. The department vide letter dated 27.10.2014 submitted relevant records
of their dispatch register.

6. Government has carefully gone through the relevant case records and perused
the impugned order-in-original and, order-in-appeal.

7. Government observes that the applicant was sanctioned part rebate claim. The
applicant filed appeal before Commnssnoner (Appeals), who rejected the same as time
.barred.  The applicant filed RANo .195/219-224/10/RA-Cx before 1S (RA), who vide
revision order No.1103-1108/2011-Cx dated 25.8.2011 remanded the cases back to
the appellate authority. The apbellate authority vide impugned order-in-appeal again
rejected the appeals as time barred. Now, the applicant has filed this revision
application on grounds mentioned in para (4) above.

8. Government notes that the appellate authority has held that impugned orders-in-
original dated 30.7.2008 were received by the representative of the applicant company
on 21.8.2008 and hence, applicant’s appeals filed on 6.1.2009 is clearly time barred.
The applicant contended that none of their authorized representative received the
impugned orders on 21.8.2008 as alleged by the department. Neither, they received
any orders through post. The applicant contended that they received order only on
21.10.2008 and the appeal has been filed within condonable time limit of appeal period.
Government now proceeds to discuss this issue in light of statutory provision in this
regard and vanous case laws.

8.1 Government finds that Section_153 of the Customs Act,.1962 reads as unders—— —— —— -

FTON 153. Service of order, decision, etc. - Any order or decision passed or

any summons or notice issued under this Act, shall be served -




‘ '(a) by tendenng the arder dec15/an summans or not/ce or send/ng /t by registered
post to the pefsan far whom 1t /s /ntended ar ta h/s agent or "

‘ (b) » Vi the arder dec1$/on, _summans ar notlce cannot be served in the manner prowded
[ "/n clause (a), by aﬁ‘i)ang ff on tﬁe not/ce board af the cu e

1 v Honfble :Bombay ngh Court vu:le order dated 32‘12 has "cle;riﬁed the meamngg or servnce or' =
" orderses et post by Interpretatiomof Section 37¢ (1)(a) of th .
S The relevantparas readas under oA e




4 gecﬁqh JJCof the Act readls c‘/zua.' .

‘ _37C Serwce of decrsrons, Orders, summons etc.—(l) Any deC/sron or order passed or ay
summons or nouces issued under d7/s aa‘ or o‘7e rufes made tnereunder s/7a// be served -

:"fr
R

| (a) by tendenng b‘7e dec/s/on order summons or not/ce, or send/ng /t by reg/stered,post wrtn
acknow/edgment due, to the person fbr whom /t /s /ntended or his authonzed agent ifan y,

(b) If the dec/s/on order, summons or noace cannot be served in d7e manner provrded in.
clause (a), by aﬁ‘ixrng a copy d7ereof to some consp/cuous part of the ﬁactory or Warehouse or

other place of business or usual place of res/dence of the person for whom such dec/s/on, order :
summons or noace, as the case may be, is fntended : RN =

(c) /f the deC/s/on order summor; ol7ce cannot be served in b‘7e manner prow' ed m‘ e

: ’order of Comm/ss O er”of Ceno'a/Ex ue
' to the assessee. Adm/tted/y in the nt case a copy of the order has not been sent . by‘

reg/stered post In these circumstances t_ cou/d not be said D‘Ial’ the reqU/rement of Secti

37C has been comp//ed with. The CE$774T was wrong in re/y/ng upon the judgment "of the !
* Punjab and Haryana High Court in 17‘7e case of Mohan Bottling Co. (P.) Ltd. (supra), as in that
case a copy of the order was sent by reg/stered post whereas in the present case, the order is
_ said to have been sent by speed post. and t/zere Is no evidence of tendering the dec/sron_to,' the f
. assessee. ‘

6. In these crrcumstances in our op/n/on the decrsron of the CESTATthat the reqU/remenls of 8
Section 37C have been complied with cannot be accepted, As per Section 37C( )(a) of t/7e



Central Excise Act, 1944, it was obligatory on the part of the Revenue, either to tender a copy
of the decision to the assessee or to sent it by registered post with acknaw/edgment aue to the
- assessee or its author/zed agent. In the present case, neither of the above have been comp//ed V
WIZ‘/7 by b‘7e Revenue Accord/ng/y, the contenbon of the assessee tbat a copy of tﬁe order of
Comm/ssmner of C'entra/ Evcrse MQpea/s) was rece/ved for the fi/st bme on ,,250‘2 February, '

‘ 2010 wou/d bave ta be accepted Cahsequenﬂy, the deasmn of t/7e CES'7747' mat b‘)e appea/

B f/7ed by tﬁ“’” assessee Was ame-barrea"“ nnotbe susta/ned

8 2 On perusal of above Judgement rt IS qurte evrdent that m terms of Section
| 37C(1)(a), the order needs to be sent by regrstered post wr dgement due,

_ Government has no optlon but to accept the ahcant’s contentr_, ' that’they were not

served the tmpugned orders—rn—orrgmal erther through post or through vnd dehvery as

clanmed by the department ‘As such, apphcant’s contentron regardmg recerpt of the

: tlme llmlt of 90 days. ‘Hence the .appeals cannot be treated as tlme ba

lmpugned orders-m—ongmal only on 21 10 2008 requrred to be accepted and that the
.2009, withir ,condonab!e

'ﬂ[ed before Commrssnoner (Appeais) on 6.

and may be

decrded on merlts




9. In view of above, Government sets aside impugned orders-in-appeal and
remands the case back to appellate authority to decide the same afresh on merits.
Reasonable opportunities of hearing may be afforded to party to present their case. |

10.  Revision application is disposed.off in above terms. I

11 So,ordered.

“(Archana Pandey Tiwari)

Joint Secretary to the Government of India

M/s Pawan Jain & Sons
D-38, SMA Industrial Area,
GTK Road.New Delhi-110033.
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Order NO?)?E/ 14fcx'dat ed,(,vrlﬂf 2014 :
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