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Sl the same by takmg mto account ordér-ln-e ginal PaSSEd bef~ adjudica ’g;[agth'ority
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in respect of show cause notice issued to the applicant regarding fraudulent availment
of cenvat credit. Commissioner (Appeals) decided the cases in favour of department.

4, Being aggrieved by the impugned ordersQin? a»ppeal the 'applica'n’t'”has filed these
revision applloatlon under: sectlon 35 EE of central Excise - Act 1944 before central

Government on the followmg grounds

4.1 The Appllcant submlts that excrsable goods were exported durlng December
2007 to February 2008 Rebate clarms were ﬁled |n March- Aprll 2008 and sanctloned
: by the Assistant Commlssroner in May-June 2008 Notlce proposmg denlal of CENVAT
| Credit has been issued to the applicant in March 2010 and the same is pending
adJudlcatron Unless the matter of fraudulent avarlment of CENVAT credit attams finality
after adjudrcatron proceedlngs of the aforesald Notlce the: duty pald 'on ‘export goods
from CENVAT ‘credit, cannot be held lrregular causmg denlal of rebate -admissible

under Rule_’18 »ofv the Central Excrse _Rules,_ 2002 (heremafter referred as " the

. X

4.2 The Appllcant further submlts that m ‘the .instant. case goods were. cleared for
export under claim of rebate after payment of duty from CENVAT credit account in
‘accordance to Rule 8 of the Excise Rules. Rule 8 of the Excrse Rul‘es prescnbes the
manner for payment of duty. Sub-rule (1) provndes that duty on goods removed dunng
a month is to be paid by 5% or 6™ date of followrng month. Sub = rule (2) provides that
“duty of excise shall be deemed to have been pard for the purposes of these rules on

?31/- agalnSt b

cw——the: excsablergoods—removedﬁrrthermannerprowded'under Sﬁb—”’f‘tﬁé{ T

In vrew of this the Appllcant submits that since duty on export goods waspaidin

| terms of rule 8 (1) of the excrse Rules the same ll’l terms of Rule 8 (2), |b|d would be
deemed to have been pald for the purpose of the Excrse rules Accordlngly, the sa|d
duty would be deemed to have been paid for the purpose of rule 18 of the sa|d rules.
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Further, Rule 8 vide sub- rule (3A) théreof speciﬁes the circumstances where goods
could be deemed to have been cleared without payment of duty |nv1t|ng consequences
and penaltles prowded in the Excnse Ru[es ‘

A 3 The :CENVAT cred|t avalled "’b: the Applicar 'has been ,alleged | la" for which
Hactlon tO _recover Irregular credlt ,-take Utlllsed sl -
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4.6 Further, in the instant matter department’s interest is secured as the
department has already initiated action for recovery of irregular CENVAT credit through
independent process under Rule 14 & 15 of the Credit Rules read with Section 11 A, 11
AB and 11 AC of the Excnse Act There could be two p0551ble results of such
'H_proceedlngs | o

) Holdlng that the CENVAT credrt taken was lrregular whereby department
would recover the amount of CENVAT credlt with lnterest and penalty Once the
amount of lrregular credlt ls recovered the duty on export goods remains no
more a dlsputed duty and rebate sanctioned, if any, to respondent would not

bemcorrect , R PSR il
. '_Holdlng that. the CENVAT cred|t taken is not |rregular thereby .rebate
sanctloned |f any, to respondent would not be lncorrect o .

dated 15 1 20,1 | vpertalns to order-ln-ongmal No 29/Addl Commr/ M-II/2011 dated
' _31 3. 20111 and that actually vrde the sald order—m-ongmal dated 31 3 2011 show cause
notrce No C No IV-CE(9)CP/Ansar/M II/09/06/Pt 1 dated 12 9 2007 was ad;udrcated

6. Government has carefully gone through the relevant case records/avallable in
e —— o | SN ﬁles oral_&MLtten submlssrons ons and perused the |mpugned Orders-m-AppeaI '

7. On perusal of records Government observes that the ongrnal authonty re]ected
rebate clalms The appllcant preferred appeals before c.ommlssm“ner“‘(AT agamsl:w T
lmpugned orders—m-onglnal Commlssmner (Appeals) decrded the cases. in favour of
applicant vide order-m-appeal No 366- 372 CE/MRT-II/2009 dated 27.11. .2009. Agalnst
the said orders-m-appeal dated 27.11.2009, the appllcant f‘ led revision applications

5
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before Joint Secretary (Revrsron Applrcatron), who decided the same vide GOI Order
No. 1119 1169/11 Cx dated 12.9. 2011 by taklng mto account orders-ln-orlglnal passed
: iby the ad]udrcatlng authonty, in respect of show cause notrce |ssued to the apphcant,
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the case due to aforesaid factual inﬁrmities, the orders of Commissioner (Appeals)
based on such factual infirmities become infructuous and hence, liable to be set aside

on .this count only, withodt going into further merits of these cases ~ Under such

- circumstances, the rnterest of. Justrce demands that the cases may be remanded back to

cappeHate autborlty to decrde the same afresh on the basrs of. correct factual posrtron L

10. Under such crrcumstances Government sets asrde the rmpugned orders and
drrects the appellate authorlty to decrde the cases afresh in vrew of above observatlons
Reasonable opportunrtles of hearlng may be afforded to the partres before decrdmg the

Case
~11. Revision applications are thus disposed off in above terms.

12 So, order_ed."~ |

Jomt Secretary (Revrsron Applrcatron)

il ;Lodhr Sarar Sambhal
:,‘Moradabad (UP)
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OrderNo.  366-37> j2014-Cx dated23-//-2014




