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F.No. 195/533,640,690/13-RA ° o

ORDER

These revision appllcatlons are ﬁled by M/s Sun Pharmaceutlcal Industries Ltd.,
Mumbai against the orders-in-appeal Nos passed by the Commrssroner of Central
Excrse (AppeaIS) Mumbar—ZoncrIH—wrth—respect —to- erders— n-ongmal_passed by_the
.“‘MDeputhommlssmner_otCentral Excrse (Rebate), Ralgad as detalIed below -

 [S.No. __RANo. ~ OT-ANo/Date _
N FCTEER No BC/471/RG R/12-13 th. 131213

1z 195/640/13 | No BC/594 /RGD(R)/12-13 . 14, 02 3
3 195/690/13 INo. US/598/RGD(R)/12—13 dt. 19 02.13

. Bnctsof the se'are that the applrcl" ts are manufacturer exporter a DTA; |
’ -““i.f,{f:'*»unlt and 1 | 1 : With

| ;,_goods | manufactured by:EQU.Y In respect 'of case covered at Sr No {3};the L
nctloned the rebate clalms " ' :

e orrgrnal authol"v""i-"'

3 Berng aggneved by the sard orders—rn-onglnaf both apphcant as welt as |
'department ﬂled appeals before Commrssroner (Appeafs) Commlssroner (Appeats) '-
decrded all the cases ln favour of department ' ' e e
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4. Being aggrieved with the impugned orders-in-appeal; the appllcant has filed

these revision applications under Section 35EE of Central Excrse Act, 1944 before

Central Government on the following grounds -

4 1 Apphcant states that Commlss:oner (Appeals) falled to understand that wh|le

f dec1dmg thlS matter AdJudlcatlng authorlty need to deC|de the matter only on the

' "“~ground of ,allegatron made |n the Show Cause Notlce but AdJudlcatlng authonty has

} decrded the matter ralsmg another lssues Wthh were not at all part of the SCN.
- Hence, AdJudlcatlng authorlty has traveled beyond the show cause notlce and
therefore order-ln-orlglnal No 1965/12 13/DC(Rebate)/Ra|gad dt 31 10 2012 passed
"by the Adjudlcatlng authorlty is not legal and not tenable |n law and therefore

;Commlss ";':ners (Appeals) Order upholdrng the order of the “ "dJudlcatlng authorlty -
""’needs to be set asnde on thls ground alone Hence lmpugned Order-

_-Appeal passed

"fby the Co ; mnss:oner '(Appeals) Is non-speaking ¢ 'rder and PaSSGdOn pre determmed

‘Jugglery & explortatlon of srtuatlon

E iavarlabrllty of above facts It lS fmportant to note that duty has been pald by DTAand
| '.w1thout preJudlce and tlme belng assummg that goods have been f_
e EOU then department ought to lssue the duty demand to the EOU nce goods has |

" ':‘-'been exported by DTA unlt on thelr mvorces and shlpplng bill. Appllcant:has actEd in

- \,accordance wrth the law and d|d entlre transactlon as allowed by the law and after

'obtalnlng the permrss:on from department Appllcant further submlts that smce there ’

,‘ but could not produce any _ev:denceagalnst non- _‘

’nufactured by -

was no legal restnctlons on’ the transactlon followed by ‘the Appllcant

Commlssroner(Appeals) has put forth the allegatlon of nonfcompllancewgf ;ondltlons of, DOR—

permlsswn for ]Ob work gwen by ]Lll’lSdICthl’lal Deputy Com, lSSloner Wthh is

procedural in nature Some of the condltlons of sa|d permnssnons whrch are not valrd

as per law are requnred to be observed by the appllcant and based on that no
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“substantial benefit of rebate on the goods exported by the applicant can be denied.
Applicant states that Commissioner (Appeals) contended that the apphcant submrtted
evidence showing challans moving inputs from DTA unit to the EOU. But there ‘is

_nothing on record that the DTA unit is dornq any process on the goods manufactured

B by the EOU By recordlng thIS statement Commrssroner (Appeals) has accepted that'

- .DTA unit has procured raw. matenals and under proper ]Ob work chailans they have

-isent to the EOU for ]Ob work Comm|55|oner(AppeaIs) has faqlled_'to apprecrate that

L there rs no mandatory requrrement of manufactunng process done by the DTA unit on

the raw materlal sent to EOU for sub contra fng under pa -6;14(b) of the Forergn-

'wrthout gorng

alone. Further,

apphca _Ie' rn present matter, as rn the Applrcant case DTA berng prmcrpal '
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manufacturer has rightly made. duty payment and filed rebate claim_for the same.
There is no questlon of exemptron and dlsclalmmg the benef‘ t of exempt|on in the
It case an f‘goods were to be

unlt and EGU ‘Apphcanf sta?‘."’== an&‘"”'ff' m, j“ o

such detall Appllcant subm|ts that as glven above appilcant Vvlhas mentroned
regtstraﬁanf_‘ unitand y have
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the invoices they have mentioned as Sun Pharma-ceuticals Ind. Ltd. 100% EOU, A/c
Panoh DTA, Panoli. '

4 5 Apphcant subm|ts that in the permussnon it has been mentioned that no cenvat

7 credlt sh“lI b‘e“t‘a‘lce*n—orrthe‘mputs*sen‘rfor“jotrwork t0“E6U~ButJthere—|§ no~such e

restnchmmentmnedJmany_ptoysmns of Iaw Hence no rebate_,shall be denled

only based on sald arbltrary condltlons Further Apphcaht"states"-that as per Draw .
Back schedule draw “ack rates specnﬁed for the condltlon of avarhng cenvat credlt

the rnv ~ces ancf on ARE-I cannot come m"w_yof allowmg rebate ctarm It rs most
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rectlﬁable m!stake Wthh can be condoned Appllcant rehes on the followmg case laws

in support of thelr contentlons

IN RE : Ba]aJ Electncals Ltd 2012(281) ELT 146 (GOI)
IN RE : Dagger Forst Tools Ltd 2011(271) ELT 471 (GOI)

B apphcant who relterated the grounds of rev15|ong apphcatlon‘ yNobody attended the
heanng on. behalf of respondent department The respondent department vide

written submrssmns dated 8. 9 2014 mamly re|terated contents of lmpugned orders.
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6.  Government has carefully gdne thro'ugh the relevant case records/available in -

case files, oral & written submlssrons and perused the |mpugned order-m -original and
order-ln-appeal : S a

7." : Government observes that M/s Sun Pharmaceutrcal Industrles Ltd has two
s ad]acent unlts one workmg as 100% Exported Orrented Unlt"""(EOU) and other asDTA
L :Umt DTA umt procured raw matenals and sent for ]0b work» to EOUE E_OU obtalned
'»-g.permlssmn to do the ]Ob work Permrssron has been given to EOU__;unnt subject to

o -,‘certaln condltlons amongst others:that the ,'f' nished goods have to. be exported from :

y appllcants |n the Ilght of varlous statutory provrsron and submrssrons of partres :




8.1
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Government finds jurisdictional - Deputy Commissioner - of. Central Excise,

Ankleshwar -allowing job work from DTA to EOU unit vide permission letters dated
26.4.10 and 27.7.11 subject to folloWing conditions:

The. finrshed goods has to be exported from. the EoU /tse/f and cannot pe allowed to

be taken back to the D774 Un/t -

, 777e export /s not to be counted under the parameters of EOU schemes and no beneﬁt
l-wou/da cruetotheEOU SR SR e 8

5. .S'hrpprng "/ to be ﬁ/ed /n the name of DTA un/t and the name of the EOU un/t will a/so'
- ':be menboned on Shrpp/ng B/// as a Job worker Both un/ts name and address to be
mentroned on ARE 1 & rnvorc ARE 1 sha// be srgned by boththe part7e5 L

; "No DEP "Tbeneﬁt sha// be admrss/b/e e/ther to EOU unit or to he 7J4un/tfor5uch

rts: %4_- S Xp i y t.;”eallowedrto clamafhr

exporter’ from avalhng any rebate benef t, of duty pald at F nal product if the same ;s
otherwnse admlssmle to DTA unlt for such exports ThlS condrtlon nowhere stlpulates

that rebate of duty patd at ﬂnal stage on ﬁmshed goods |s not admnssnble Hence, ,

Iegltlmate clalm of rebate of dLrty pald at f nal stage cannot be held lnadmlssmle by
applymg provns:on of Sr.No. (1) of the above sald permlssmn ' '

8.2

In these cases it has been alleged that the DTA umt has avalled cenvat credlt of duty '

ltlon' stlpulates that DTA unlt w1|l be ehgrble for brand rate of drawback‘ :
, uty' suffered on mputs ThiS condltlon nowhere debars the ‘DTA

1. 777e DTA unrt shall be e/rg/b/e for grant of drawback aga/nst duty suﬁ‘ered on their
; rnput:s wh/ch are. processed by. EOU unit for the ‘manufacture of goods which are

, exported The DTA exporter is e/rgrb/e for payment of Brand Rate of drawback agarnst
B duty suﬁ‘ered on /nputs on subm/ssron of proof of duty. 5 ,

2 No CENI/AT cred/t sha// be a//owed to the DTA un/t on the duty paid on /nputs
' procured for DTA to. ]ob work manur%cturrng

~rate-of arawback: -

“The condition No.(2) stipulates that no cenvat credit can be allowed to DTA

unit on the duty pald on mputs procured from DTA and supphed to EOU for ]ob work |

pald on mputs supphed to EOU.,,;_for ]ob work. Governm.ent finds in some cases, the
applicant availed cenvat credit, which is clearly in violation of permission granted to
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them. Further, the ap‘plicants contended that condition of non-availment of cenvat
credit of duty involved on inputs suvpplied for job work to EOU, imposed vide above
said: permissions is inconsisteht with existing statutory provisio‘ns Government finds
) that when | the_apphcantsuppjled the goods to EOLJ for 1ob work sub]ect to condition

o : rmposed on permrssron to do so, they cannot seIeCtrvely choose or re]ect the

= provisions in their favour. However, the moot question s,,that whether for such
‘f':lmproper avallment of cenvat credrt of duty pard llnvolvedf on 'i'ri"“'utsg . the rebate of |

e ‘lmpose condltlon of requrrement of export}byv U, Rather, it made it '\obﬁgatorp’“'to-
U export Erom EOU premrses ~This rnferenc - finds fOFce from: C@“d‘t“’“r'

: the name of EOU umt wnlt also be mentloned as a ]Ob worker" ‘When : ; e,shrpplng "brll,:
- to be ﬁled in the DTA umt and EOU name to be appeared as 1ob work then for all’

10
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purposes, the DTA unit should‘be treated ‘as: “exporter and: not. ‘EOU" who is ‘job
wOrker Under such cwcumstances the Government fi nds that. gomg by the contents
S of. lmpugned permrssron Ietters it can be |mphed that the sald permlssmns nowhere
o o cast obllgatlon that the goods were to be” xport'd :by EOU Gov' ment finds that
‘ applicar goods. tc ] f‘“bJect: to'condltlons
|mposedv v1d 2 ‘A:‘{c,permlssmn letters ;they V'cannot .selectw iy hoose ‘;‘_orl reJect the :
"provrsuons m thelr favour to clarm that contentlon of department regardlng avallement
Coof cenvat credlt IS contrary to statutory posrtlon The apphcant when granted
‘-permlssron subJect to certam condntlons they were requrred to comply wnth such
. "condltron However the moot_questron remalns that whether for such lmproper

.the ambrt of EOU scheme the same cannot be apphed to deny benef t of rebate by

statlng that the lmpugned export was requrred to be carned out by EOU The
contentlons of department are therefore m total contradlctlon ‘to. condltrons of
perm:ssron granted to the EOU umt for ]ob work and hence can’t be held sustainable.

11
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9.  Govémment observes that the department has '-'contended' that address and
name of manufacturing unit is not appearing in excise and- export ddcuments After
7 going - through contentlons of apphcants and sample perusal ‘of documents,

GovernmenLﬁnds_thaLthe_address anoears |n documents as “Sun Pharmaceutlcals :
e Inds Ltd 100% EOU A[c Panoh DTA” As such two d|st|nct _}entltres are ciearly

n’of a techmca! nature and a substantwe condition mmterpretrngstatute

12
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similar wew was also propounded by the Apex Court in Mangalore Chemicals and
Fertlllzers Ltd. Vs. Dy. Commissioner 1991 (51) ELT 437 (SC) In fact, as regards

rebate specnﬂcally, it is now a tltle law that the procedural lnfractlon of Notifi catlons
: crrculars etc. are to be condoned lf exports have really taken place, and the law is

settled now that substantlve benef‘ t cannot be demed for procedural lapses
Procedure has been prescrlbed to facrlltate verlﬁcatlon of substantlve requrrement

The core aspect or fundamental requrrement for rebate lS lts manufacture and "

» subsequent export As long as this requrrement is met other procedural devratlons can
be condoned ThlS view of condonlng procedural mfractlons ll"l favour of actual export
havmg been establlshed has been taken by trlbunal / Govt of Indra ina catena of

orders, lncludlng Blrla VXL Ltd. 1998(99) ELT 387 (T rlb), Alfa Garments 1996(86) ELT_' :

600(Trr, TI Cycles 1993(6)ELT 497(Tr|b), Atma Tube Products 1998(103) ELT
B 270(T rlb), Creatrve Mobus 2003(58) RLT 111(GOI Ikea Tradlng Indla Ltd 2003 (157)‘ |
i | ar 359(c-:01) and a host of other deCl5lons on thls issue. S N

lmpugned permrssron letters and contended that such condltlons are mconsxstent wrthf ,

law Government'f" nds that the appllcant who started :worklng , der_permlssaonsf '

wrth certarn ~condltlons are requrred to follow such condltlons _As

Govemment has held lmpugned rebate admlssrble ln these cases by holdlng that'v
vrolatlon of cerl:am condrtrons of above sard permlssron do not compulsonly debar-

cussed above ST

beneﬁt of rebate of duty palcl at f' nal stage and also by condonlng procedural
mfractlon, as the substantlal condrtlons of export of duty pald goods stands complled '

wrth However, the appllcant cannot be allowed to commlt such procedural lapses in

regular and. habltual manner _Hence, tb,ey vare cautioned and~cllrectedwto remarn”""‘”‘“"“’

compllant to varrous statutory procedural requrrement in future Farllng to do so,

_ rebate claims_may. ._beM held. lnadmlssrble -in- future for—“non-compt“ance of "'such -

procedural requrrements

13
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12.

In"view of above dlscussmns Government sets asude lmpugned orders-m-

appeal and allows revnsnon apphcatlons

_‘13.{" Rewsnon appllcatlons thus succeed |n above terms. =
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OrderNo,  3£2-3 &Y /14-Cxdated 2£- |/ —2014

Copy to:-

The Commrssnoner of Central Exc&se Ralgad Commnssnonerate, Plot No. 1, |
Gr. Floor, Kendriya Utpad Shulk Bhavan, Sectlor—17 Khandeshwar, Navi
Mumban -410206. :

' 'Spa.re Copy.

2. The Commnssnoner of Central Excise (Appeals) 5th Floor CGO Complex
CBD Belapur, Navi Mumba|-400614 ‘ , .
3. The Deputy Commlssmner of Central Excuse (Rebate), Raigad, Gr. Floor,
Kendriya Utpad Shulk Bhavan, Sectlor-17 Khandeshwar, NaVI Mumbai -
410206 L - S . _ : .
’4.‘ Shrl RKSharma, Advocate 157 1St FIoor, DDA Oﬁ‘ ce Complex, CM,
S 'Jhandewalan Extn New Delhl 110055 : ,
s | 'PS to JS (Revnswn Apphcatlon) " g ——
e Guard File '
7.

(BPSharma) . S
-0SD (Rev1s:on Appllcatlon) e
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