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Order No. 3G9 —7¢/ /14-cx dated 26— |/—2014 of the Government of India,
passed by Smt. Archana Pandey Tiwari, Joint Secretary to the Government of
India, under Section 35 EE of the Central Excise Act, 1944.

Subject : Revision Applications filed under section 35 EE of the
Central Excise, against the Orders-in-Appeal No./515-
517/RGD/ dated 30.12.2012 passed by the
Commissioner of Central Excise, (Appeals-II), Mumbai

Applicant : United Phosphorus Ltd., Mumbai

Respondent : CCE Raigad
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- QOrder

‘ These revision apphcatrons have been filed by the appllcant M/s United
Phosphorus Ltd Warll, Mumbal a manufacturer exporter wrth respect to-Order-v

V'Deputy/Assrstant Commlssroner(Rebate), Central Excrse, Rargad

2. In all these cases;. the applrcant ﬁled rebate clalm of duty pard on

exported goods under Rules 18 of centra
Notific catron No. 19/2004-Cx(NT) dated 06 09 2004 “In these rebate clarms the
ongmal authonty sanctloned‘the rebate clarms The sard »Orders were revrewed

crse rules 2002 read wrthr

,applrcant has no control on the merchant exporters and they cannot co,} ,ol the

merchant exporters selhng prrce in the competrtwe overseas market ~The

) Commlssroner (AppeaIs) falled to apprecrate the Ietter grven by the merchant

»exporters statmg how the FOB value was worked out less than that of the IR

, assessab!e value
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3.2 The impugned order of the Commissioner (Appeals) is entirely without
jurisdiction andAwithout the authority of law in as much as it is clearly contrary to
the Order-in-appeal No. YDB/616 to 622/RGD/2010 dated 24.09.2010 passed by
then Commissioner of Central Excise (Appeals) in the Applicant’'s own case,

dlsmlssmg the Appeals filed by the Department agamst seven Orders-m-OrlglnaI

| “involving the identical is |ssue

3.3 It is submitted that the Hon'ble Rajasthan High Court in the case of
Comimissioner V/s. Sun City Alloys Pvt. Ltd. reported 2007 (218) E.L.T.174 (Raj.),
dismissed the petition filed by the Commissioner, holding that, if no duty was
leviable and the assessee was not required to pay the duty still if he has paid the
duty which has been receivéd by the Commissioner, they cannot retain the same

on any ground and must refund the amount received from assesse.

3.1.4 The applicant has also relied upon various case laws in favour of their
contention.

4. Personal heanng scheduled in thlS case on 16.9.2014 was attended by

" Shri Mihir Mehta, Chartered Accountant on behalf of applicant and he reiterated

grounds of revision application.

5. Government has carefully gone through the relevant case
records/available in case files, oral & written submissions and perused the

impugned order-in-original and order-in-appeal.

6. Government observes that original authority sanctioned the rebate claims.
The said Orders were reviewed by the Jurisdictional Commissioner,‘ Central
Excise and appeals were filed before Commissioner (appeal) on the ground that
the assessable value is higher than FOB value. The extra amount paid by the
assessee on freight and insurance (if any) being duty, has to be treated as extra-
‘payment. Hence the rebate has to be restricted to the duty paid on the FOB
value. The appellate authbrity accepted the appeals of the department and set
aside the impugned orders-in-originals. Now, the applicant has filed these

revision applications on grounds mentioned in para (3) above.
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7 Government observes that the department sought to restnct rebate claims

- to duty pald on FOB value The applncant glves varlous submrsswns m favour of

_ thelr contentlon Now Government proceeds to examlne the lssue |n Ilght of

L relevant statuto
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(ili) A Depot, Premises of a consignment agent ot any other place or
premises from where the excisable goods are to be sold after their

clearance from the factory.

Rule 5 of Central Excise Valuation (Determination of Price of Excisable

- GOOdS)-rules,-2000 is-also-relevant-whieh-is-reproduced-below:-———————

“Rule 5. Where any excisable goods are sold in the circumstances
specified in clause (a) of sub—Section (1) of section 4 of the Act except the
circumstances in which the excisable goods are sold for delivery at a place
other than the place of removal, then the value of such excisable goods

‘shall be deemed to be the transaction value, excluding the cost of

transportation from the place of removal upto the place of d_el‘iver‘y of such

excisable goods.

Explanation 1. — “Cost of transportation” includes -

() The actual cost of transportation;and . ...

7.5

(ii) In case where freight is averaged, the cost of trahspbrtation calculated

in accordance with generally accepted principles of costing.

Explanation 2. - For removal of doubts, it is clarified that the cost of
transportation from the fattory to the place of removal, where the factory
is not the place of removal, shall not be excluded for the purpose of
determining the value of the excisable goods.”

Government observes that from the perusal of above provisions it is

clear that the place of removal may be factory / warehouse, a depot, premise of

a consignment agent or any other place of removal from where the excisable

goods are to-be sold for delivery at place of removal. The meaning of word “any

other place” read with definition of “Sale”, cannot be construed to have meaning

of any place outside geographical limits of India. The reason of such conclusion
is that as per Section 1 of Central Excise Act, 1944, the Act is applicable within
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the terrltonal Jurlsdlctlon of whole of India and the said transactlon value deals
Wlth value of exasable goods produced/manufactured wrthln thls country
’d,‘Wlthln the

Government observes that once the place of removal is. deCI
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for the transport and transit inswrance. Such a conclusion is not
sustainable”. ‘

8. In view of above, it is evident that ‘place of removal’ is critical to decide
the transaction value. In these cases, there is no categorical findings by lower

___authorities to_mention ,lpla‘ce.of‘vremovalfﬂ.jrlfleneeTGovernmentﬁnds~it—neeessary
that ‘place of removal’ mayl be decidedul;)"‘ -dfig\i\h‘al authority before reaching at
conclusions on transaction value. As such, the cases need to be rémanded back
to decide afresh after deciding ‘place of removal’.

9. In view of above discussions, Government sets aside the impugned
orders-in-appeal and remands the same back to original authority to decide the

same afresh in view of observations made in para”‘g - -above.

10.  Revision applications are disposed off in above term.

"11. So, ordered. o | oA |
. | 26 H}(‘ﬂ

"~ 7 (Archana Pandey Tiwari)/
Joint Secretary (Revision Application)

M/s United Phosphorus Ltd.
Readymoney Terrace

167, Dr.A.B.Road, Worli
Mumbai-400018
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ORDERNO. _359-3 & / /2014-CX DATED 2é~//~ 2014

i ""Mumba:-4oo 051

. _;The Deputy Commtssnoner of . Central
'-,"f:.;Commnssmnerate -Gr und Floor, Kend‘rya Utpad Shulk Bh
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