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RDER

This revision apphcatlon has been filed by the appllcant éommrssnoner of
Central Excise, Customs and Service Tax, Vapi agalnst the order-m-?ppeal No.

SKSS/189Napi/2010 dated 20 09.10 passed by Commrssronet_ofrCenttaLExase,—/-——

e fustomrano Service Tax (Appeals) Vapi with respect to ord”ers-m-ongmal No.

rebate clalm on 24. 11 09. ‘They had not subm-"»:-

1450/DC/Rebate/2009—10/Srlvasa-HI dated 26 03. 10 passed by Deputy
Commissioner Central Excise and Customs, DW|sron~III, Sllvassa. ;

2. Bnef facts of the case are that the respondent M/s Aartl Industries Ltd.,

(formerly known as M/s Surfactant Specialities Ltd ) Srlvassa had exported
their goods without payment of duty after vahdrty date ofUT | Later on they
have paid the duty of Rs.1,34 415/— alongwith lnterest Th refore ?‘they have filed

nd duplicate
copy of ARE—I for the goods exported by them 'Th
lost: in. transrt and submrtted the FIR [odged;;at

he same were

tion, Khanvel.

coptes‘of ARE 1in terms of Rute 18 of 'Centlal Ex '200_2 read with
Section 11B of Central Excise Act, 1944 and Para 8.3 and 8.4 of Chapter 8 of
CBEC Excise Manuaf of Supp!ementary Instructlon Joiet s SR,

3. Being aggrieved by the said order-rn-onglnal the respondent filed appeal
before Commissioner (Appeals) who set aside the order of the lower adJudrcatmg
authority and allowed the appeal

’:i

4. Being aggrieved by the impugned order—m-appeal the applicant
department has filed this revision application under Sechon 35EE of Central
Excise Act, 1944 before Central Government on the followrng grounds :

and after due
ISSIOI'Ier vide
j__and duplicate



F.N0.198/686/10-RA(Remand)

4.1 - The 'Com‘mlssioner (Appeals) has relied upon a CESTAT judgement in the-
case of M/s Model Buckets ‘and Attachment Pvt. Ltd. vs. CCE» Belgam as reported
in 2007 (217) ELT 264 (T ri. Bang) which is not accepted by the’ concerned
Commrssronerate and the Department has ﬁled an appeal before ‘the Hon’ble"
1'C ‘;::zKa'rnataka and the ;"me' lS pendlng for decrsnon 'Th :"'Supreme
Court ln the case of UOI vs West Coast Paper Mill Ltd (2004 (164) ELT 375 sC) -

’has held that when a decnsron lS challenged in appeal correctness or “otherwise
of Judgement of Tnbunal lS in Jeopardy The subJect matter of the case unless
determlned by the Court cannot be said to have attained ﬁnahty |

4.2 The respondent ﬁled the rebate clalm ln pursuance of Rule 18 of Central

The Central ~ Government ‘fff‘ffor the

CE(NT) dated 6 09 04 As dlscussed m the condltlons of the c:ted Notlf‘ catlon

~ the ﬁrst stage‘ exammatron of'the excrsable goods |s_ carned out at the factow ,

431 In the second ‘stage e exammatlon the goods (condﬂ:ron No 3(a)(xm) and .

3(a)(x1v) of the said notifi catlon) cleared from the factory after examination

“jj“"agam presented to- the *Custom t’)fﬁcer «alongwrth orlgmal duplrcate— ancl e

quadrupllcate copres of ARE 1s at the port of export The Customs offi cer agaln

; examme the goods W.r.t. the sald ARE-1$ and observe/lnspect/examme that the

goods are in original packaglng onglnal seal is intact, descnptron/specrﬁcatlon
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numbers / quan-tlty etc are matching so that the- same goods be allowed for
export and chances of replacement short shlpment lnferror‘qﬁallty oods etc.
| ruled out ' S ’ :
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Superintendent and if satisfied that the claim is in order, he shall sanction the
rebate ._aﬁc:cordlngly. In the situation of lost of_v’ital document it is not possible to
'the "Ass'iStant/ DépUty Com'm'lSSiOne'r to COmp.are the certif' cate copies of ARE-1s
-,,jwnth the tnpllcate copy ,avallable wrth hlm and‘ thus chances of mlsuse /
5 fraudulent clalm can't be rule out e L

| »74 5 Para 8 3 and 8 4 of Chapter 8 of CBEC Excrse Manual of Supplementary
.Instructlons prescnbe orlgmal copy of the ARE—1 asa mandatory documents for
| t‘ I|ng clalm of rebate . | :

S

, 4 6 The Commxssnoner (Appeals) has falled to apprecuate that the orrgmal and
. »"’{"dupllcate ARE-1 are wtal document Wthh llnk the clearance of exasable goods
', from the_factoryto port of export m ongmalf ckagmgs Wthh lS reqmred to be

‘_ | para 42 m as much as that he consnd : ,_documents; pro uced by ‘the
—-.respondent vuz ARE-1s Mate Recelpt Shlpplng Bl" and Bl" of Ladlng As

- dlscussed above the respondent had lost the ongmal and dupllcate copy of ARE—

1s. Therefore questlon of consederatlon of ARE 1 does not arlses The other
documents i, e mate recelpt, bl" of lad’ng and shlpplng bl” have to be read with

possrblhty of short shlpment replacement of goods, replacement of goods by

‘inferior quality, change in the value: etc could not be- ruled out.”
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4,7 The Commissioner (Appeals) had erred in applymg a ratlo of ]udgement in
the case of M/s Model Bucket:s and attachments Pvt Ltd vs. CCE -Belagaum and
CCE vs. Kanwal Engg As reported n 1996 (87) ELT 141 (Trl ) in‘as miich as that
these cutatlonras related ':"WIth clearance of excusabte good wuthout"':'payment of

S 'plementary e

ﬂthCentra[ExuseGFﬁcers the container No.
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CRXU 342399(8) by Central Excise Seal No. 002199 and Shlppmg Seal No. PAN
Asia 056518. The same container No. and Shlppmg Bill Seal No. are mentioned in
correspondmg Mate Recelpt Brll of Ladmg and Shlppmg Brll The certificate of

Muscat: on 16 01 09 The bank'»Reallzatlon Certn“ cate of AXIS Bank Ltd further
reveals that the export proceeds of US$27 000 00 agalnst shrppmg b|II No
6983522 were reahzed on 13 04.09.

5 3 Procedural requrrement can be condoned |f substantlal condmons have
beencomphedwrth— SR R e R |

_ ioner (A be a 'groundafor not-foflowmg athe'ratro of the__' '
Judgement * R
Case laws_ cuted by the respondent are

. GSL Indra Ltd 2012 (276) ELT 116 -
. Garg Texto—Fab Pvt. Ltd. — 2012 (271) ELT 449 ,
‘o Shreeji . Colour Chem Industnes 2009 (233) ELT 367 —
- oj—~G'FC IndustriesLtd.—vs:-CCE- Bombay-IF 2000 (123)ELT 765(T M)
e In RE Cotfab Exports 2006 (205) ELT 1027 (GOI) '

N

Cx dated 792012 and aHowed the revision apphcatron f led by the apphcant
The apphcant filed Writ Petltion No 582 of 2013 agalnst the aforesaid revision

6. Government of India decnded the case Vlde Revnsron Order No 1132/2012-' T
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L order dated 7 9 12. The Hon'ble Hrgh Court vide order dated 17 2 14 remanded
this case back to orrgmal authonty to decrde the same in: context of. GOI decrsron
" incase of Garg Tex Fab Pvt Ltd reported as 271 ELT449(GOI) |

1 for hearing
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observes that fHon'ble High court of Bombay in its judgement dated 244 13 in-
‘the case of M/s U.M. Cables Vs, UOI (WP No0.3102/13 & 3103/13) reported as

TIOL 386 HC MUM CX. has held that rebate sanctlonmg authorlty shall not reject

the rebate : clalm on the ground of non-"’
coples of : RE-1 forms |f |t lS othenmse

rebate have been fulﬁlled Government therefore, applymgthe ratlo of above

sald Judgement of Hon’ble ngh Court of Bombay in the sald case |s of the view
that the proof of export may be examlned on: the basrs of collateral ewdences
where onglnal ‘and dupllcate ARE-1 form is not submltted Government fi nds that
‘the appellate authonty |n para 4.2 of lmpugned order—m-appeal has dlscussed in
detarls and held that on the basrs of collateral evxdences itis establlshed that
duty paid goocls havelbeen exported. “This detarled_factual veri catlon by the

| 12; In thlS regard Govt further observes that rebate/drawback etc. are
export-onented schemes. A merely technlcal mterpretatron of procedures etc. is

to be. bestmavolcled if the substantlve fact of export havmg ‘been madeis notin
doubt a llberal mterpretatron is to be given m case of any techmcal lapse In

Suksha Internatronal Vs UOI 1993 (39} El;'l’“~-503 (SC), the Hon’ble Supreme
Court has observed that an lnterpretatlon unduly restnctmg the scope of
beneficial provnsuon is to be avorded so that it may not take away wrth one hand




E.No. 128[§§§[ Q-RA( Remand)

whiat the policy gives with the other. In the Union of India  Vs A V Narasimhalu
1983 ELT 1534 (SO, the Apex Court also observed that the admlmstratwe
au;hontles should mstead of relymg on 'techmcahtles, act ina r«cons:stent
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.14,  Revision application is rejected being devoid of merits.

15.  So, ordered. ,
l 0 \ 1y

(Archana Pandey Tiwar)
Jomt Secretary’ (Revnsmn Apphcatlon)

: Commlssmner of Central Excnse Customs & Service Tax, }
Old Town Police Station, Vapi-Daman Road Vapi '
Distt. - VaIsad (Guj.)-396 191 o

11
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GOl Order No. . 356 /14-CX dated \y-1)2014

Copy to:

: 1 : M/s Aartr Ind: IES Ltd (formerly known as M/s Surfactant Specnahtres :
Ltd.), Sv No. 1t -

Khanvel Udhwa&oad Kherd1 Srlvassa ‘

3. :’The Assrstantf- / Deputy Commrssroner of Central & Customs,
Division-III, Silvassa, JP House HDFC Bank S;lvassa Vapl Road,
: Srlvassa (UT of D&NH) . i '

OSDt (Revrsran Apphcatlo‘

;IZ




